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EXECUTIVE SUMMARY
The economic growth rate in India has returned to the 8.5% to 9% level which was achieved prior to the global slowdown, due to the liberalised economic policies followed by the Government in the recent past and prudent financial management. The gradual and calibrated tax reforms under taken by the Government during last one decade helped (a) Indian industry and services sectors to improve its competitiveness to international level and (b) encouraged domestic and foreign investment thereby accelerating the growth momentum. ASSOCHAM being a premier knowledge chamber, has always supported Government’s pragmatic economic policies and tax reforms and played an active role of a catalyst in the change management and expanding the knowledge across the country. During the last 12 months ASSOCHAM held more than 20 conferences on GST in different states with the active support of the Finance Ministry and State Governments. ASSOCHAM also held several seminars on Direct Tax Code and submitted constructive suggestions to the Govt. In this context ASSOCHAM would like to make following key recommendations for the Union Budget 2011-12 for the consideration of the Government: 

1. NEED TO ACCELERATE THE PROCESS TAX REFORMS:

ASSOCHAM is quite concerned that the process of tax reform in the recent past has not only slowed down but in some cases has been reversed. The implementation of direct tax code has been delayed. Introduction of GST has again missed the revised deadline and there is no indication as to when it will be implemented. Rational GST is quite essential to simplify indirect tax structure and make India a common market. On the other hand the many States have unilaterally changed the tax rates under VAT and changed the structure disregarding the uniform rate structure recommended by the Empowered Committee of State Finance Ministers. The trade and industry fear that if this process continues, the country will go back to old discretionary tax regime which would have serious impact on Industry’s competitiveness and slow down of growth in due course. ASSOCHAM strongly recommend the Central Government to play active role in ensuring that the process of tax reforms continues.

2. NEED TO BRING TRANSPERANCY IN CORPORATE TAX:   

There is a need to amend the provisions of Income Tax Act especially in relation to cross border transactions and taxation of non residents comparable to international practices to facilitate introduction of direct tax code. The detailed suggestions are given in Part-1 of this memorandum. There is also need to bring greater transparency in tax administration. For instance thin capitalization principle is applied in certain cases without such provision in the law resulting in litigation and advance ruling. Such uncertainties adversely affect investment. There is also urgent need to issue suitable guidelines for assessment transfer prices in view of significant increase in disputes.  

3. INTRODUCTION OF RATIONAL GST STRUCTURE:

Indirect tax reform by replacing multiple taxes with GST is crucial to improve Indian industry’s competitiveness and make India a common economic market. Hence its introduction should be expedited. However, it is equally important that the GST structure has to rational and stable and all indirect taxes on tradable goods and services should be subsumed in GST. ASSOCHAM fully support the views of finance ministry that any change in the GST rates should be with concurrence of all states and center and there has to be independent dispute resolution tribunal for GST. Our detailed suggestions on various aspect of GST are given in PART -2 under Para 4 of this memorandum.

4. CENTRAL SALES TAX (CST):  

The Government in the past had committed to phase out CST to facilitate introduction of GST. After initial reduction, the CST rate remained at 2%. ASSOCHAM request the Government to reduce the CST rate to 1% in the Budget 2011-12 for sales between registered dealers to remove cascading effect and facilitate common market.

5. REVIEW OF ESSENTIAL COMMODITIES UNDER CST:

The change in the economic structure of the country requires review of essential commodities listed in Schedule 14 of the CST Act. For instance natural gas which is used extensively as input in several industries and power generation moves across the country into different states through pipelines. It is recommended that Natural gas be included in schedule 14 of CST Act and similar other products should be added. 

6. TAX INCENTIVE FOR INVESTMENT IN INFRASTRUCTURE: 

The income tax holiday for certain infrastructure projects under Section 80I and in export oriented units under section 10A is expiring. In view of significant gap in meeting the demand for key infrastructure like power , ports and airports, the tax holiday should be extended for another 5 years to encourage investment in such projects. Similarly significant shortfall in trade balance between import and export, the tax holiday to EOU and STPI units should be extended for at least 2 more years.

7. OTHER SUGGESTIONS FOR UNION BUDGET 2011-12:

There are several other suggestions received from trade and industries for the Budget 20011-12 relating to income tax, excise, customs duty and service tax which are stated in Part 1 and 2 of this memorandum. These include the need to moderate corporate tax rate to 25% and MAT to 15% and rationalization of CENVAT credit. We request the Government to consider them favourably.       


DIRECT 

TAXES

1.
CORPORATE TAX

1 A.
Corporate Tax Rates

Recommendations: 

In order to remain globally competitive, it is suggested that the corporate tax rate be reduced from 30% to 25%. This will result in generating more surpluses in the hands of companies with the consequential impact on investments and growth. Tax rate for corporates be liberalized which has been a long pending corporate demand of the people.

Rationale:

In the current global tax scenario, it is inevitable that to be a competitive and attractive investment destination, our tax rates must be in tune with others. The trend world over has thus been to gradually bring down corporate tax rates, especially in the recent years global average corporate tax rate has come to around 25%.
1 B.
Rate of Minimum Alternate Tax

Recommendations:

The present rate of Minimum Alternate Tax (“MAT”) is 19.93%. The rate was 8.48% in F.Y. 2000-01. Therefore, the rate of MAT has almost doubled in last 10 years and therefore it is suggested that:

· the rate of tax under MAT should be restricted to 15%, or

· MAT may be levied on the book profits after reducing the amount which has been deployed back to the growth of the industry i.e. the book profits can be reduced by an amount of profits redeployed for new investments/new business or transfer to specified reserves. If the same is redeployed for business expansion etc. this would help the industry to redeploy the profits and contribute to the growth of the economy, or

· MAT should be abolished or alternatively reduced substantially.

Rationale:

The regular increase in the rate of MAT is hampering the growth of industry.

MAT was introduced to bring into the tax net the companies paying dividend and enjoying benefits of higher depreciation and other tax exemptions, resulting in nil/lower taxable income. However, the various tax exemptions and benefits including depreciation rates have been reduced over the years. Consequently, continuance of MAT has become redundant and therefore the said provision, which is giving rise to unnecessary litigation should be amended
1 C.
Dividend Distribution Tax

Recommendations:

Clause 21 of the Finance Bill, 2008 has amended the provisions of Section 115-O of the Income-tax Act, 1961 (“the Act”), to mitigate the cascading effect of Dividend Distribution Tax (“DDT”) in a single tier structure, by inserting sub-section (1A) which reads as follows:

“(1A) The amount referred to in sub-section (1) shall be reduced by,-

(i) the amount of dividend, if any, received by the domestic company, during the financial year, if:

a) such dividend is received from its subsidiary;

b) the subsidiary has paid tax under this section on such dividend; and

c) the domestic company is not a subsidiary of any other company”

It is therefore suggested that the clause (c) under the newly inserted sub-section (1A) should be deleted so that the elimination of multiple taxation of dividend distribution can be extended to further step-down subsidiary within a group. This will also be at par with the earlier provisions of Section 80M (dealing with deduction available in case of inter-corporate dividends) which were there on the Statute at the time when dividends were taxable in hands of the recipient.

Rationale:

As per the provisions of section 115-O of the Act, domestic company is required to pay tax on the dividends distributed @ 16.61% (including surcharge and education cess). The said provisions had resulted in multiple taxation of profits distributed as dividends, particularly in a case where the corporate group had a holding company and its step-down subsidiary. In view of the fact that the DDT was paid at every stage of dividend distribution flowing from the subsidiaries to its holding company within the group.

The amendment to section 115-O of the Act mitigates the cascading effect of taxation of dividend, it however, restricts elimination of double taxation only at one level. In other words, the cascading effect of dividend distribution tax has been removed only in case of corporates, adopting a single tier holding structure i.e. a parent and its subsidiary. By providing under clause (c) that in order to avail a set-off of the dividend received from its subsidiary of any other company it would mean that the second level and the further step-down subsidiary although in the same group and distributing dividend will continue to pay DDT without any relief on account of cascading effect.

In case of infrastructure business, the infrastructure projects are developed by parent company generally through its holding company which in turn develops and operates/maintains these projects through subsidiaries (Special Purpose Vehicle). There is no rationale behind eliminating the cascading effect only partially by granting the benefit only in case of horizontal structure of holding subsidiary and not extending it to the vertical structure wherein there will be more than one step down subsidiary.

1 D.
Short-term capital gains tax – Section 111A 

Recommendations:

The tax rate for short-term capital gains has been increased from 10% to 15% over the last few years. The lowest income-tax slab is at 10% which was earlier in line with the short-term capital gains tax rate. The present rate has resulted in a disparity in the said tax structure. This anomaly needs to be corrected by reducing the short-term capital gains tax to 10%. In fact, this will also result in giving a boost to the stock market.

Rationale:

For example, if an individual has no other income and only short-term capital gains of Rs. 2 lakhs, he will have to pay a tax of Rs. 40,000 @ 15% and not at the lowest slab of 10%. Therefore, the tax rate for short-term capital gains needs to be revised. 
1 E.
Tax on Dividend received from overseas subsidiaries
Recommendations:

To encourage more and more investment by Indian companies in the world market by setting-up overseas corporate entities like joint ventures and subsidiaries, dividends received from such entities in convertible foreign exchange in India should be fully exempt from tax in line with the dividend received from any domestic company. Alternatively, if the dividends are already been taxed in the source country then tax credit for the same should be available in India.

Rationale:

To take advantage of the globalization of world trade/opening up of world economies and liberalization of Indian economic policies, many Indian companies have emerged as multinationals and are making investment overseas by setting up manufacturing and other facilities abroad through separate legal entities in the form of Joint ventures and subsidiaries instead of having their own outfit or branch. The dividends received by an Indian company from a foreign company, i.e. either its subsidiary or a joint venture, though received in foreign exchange, are fully taxable in India. Initiatives in line with the above recommendations will boost investment.

1 F.1
Depreciation 

Recommendation:

· It is common knowledge that plant and machineries that are generally used for double/triple shift basis, permit assessee to claim depreciation at least at the rate as permissible under the Companies Act. 

· It is imperative to introduce the concept of "free depreciation" where an enterprise may choose the quantum of depreciation and the years of claim so that it is in a position to plan its cash flows in a better manner to optimise productivity. Since the total depreciation allowed to the enterprise will not exceed the cost of the asset, the proposal per-se is revenue neutral.
Rationale:

The rate of depreciation for general machinery and plant has been reduced from 25% to 15%, along with the enhancement of initial depreciation rate from 15% to 20%. The increase in the initial depreciation has not gone far enough to neutralize the impact of decrease in normal depreciation. The intention of the Government seems to be to align the depreciation rates under the Companies Act, 1956 and the Income-tax Act, 1961, without appreciating that the two different sets of depreciation under these two enactments were designed to serve altogether different objectives. 

While the depreciation rate under the Companies Act is aimed at reflecting a ‘true and fair view’ of the affairs of the company, the underlying objective under the Income-tax Act is to provide funds for replenishment and replacement of assets. In the context of rapidly changing technology and the need for having state-of-the-art machineries and plants in the competitive economy, the need for such funds will continue to be increasingly more. Besides, there is also an incentive aspect; the depreciation rates under the Income-tax Act have often been designed to encourage core and priority sector industries, facilitating funding of such projects through appropriate debt-equity ratios, and to generate cash flows for timely debt servicing. 

That apart, under the Companies Act, the depreciation rate for machineries working on triple or double shift basis calculates at 27.82% and 20.87% on WDV basis respectively, whereas under the Income-tax Act, the depreciation would be only at the rate of 15% irrespective of whether the machinery is used for single/double/multiple shift.

Further, it needs to be appreciated that in the case of capital-intensive industries, the tax liability has gone up due to reduction in depreciation rates despite reduction in corporate tax rates and allowability of MAT credit.

1 F.2
Depreciation on Leased Assets

Recommendations:

There is lack of clarity as regards the person who is entitled to claim depreciation in a leasing transaction. To avoid litigation on the issue, the provisions of section 32 read with section 43(1) and 43(6) of the Act, should clearly spell out the allowance of depreciation at the prescribed rates and subject to fulfillment of certain conditions, in respect of leased assets under operating lease/finance lease/sale & lease back cases and other financing arrangements.

Rationale:

There is a tendency amongst the assessing authorities to disallow the assessee's claim of depreciation in relation to assets given on lease on the ground that such transactions are merely finance transaction and lessor is not the real owner of the assets leased. In the process, neither the lessor nor the lessee is allowed any depreciation with regard to the leased assets. On the top of this, in few cases, even the lease rentals paid by the lessee to the lessor are not allowed as deductible expenditure. It has been observed that such a view by the assessing authorities of disregarding lease transactions in general, by holding them as finance arrangement, without disputing the genuineness of such transactions, have been followed in all the cases - lock stock and barrel.

The Explanation 4A to section 43(1) which was inserted with the specific object of curbing the perceived evil practice in sale and lease back transactions and Circulars issued by the CBDT clarifying the issues relating to claim of depreciation on leased assets are also disregarded by the assessing and appellate authorities while disallowing the depreciation claim.

1 G
Corporate Social Responsibility Expenditure

Recommendation

In view of promoting the Corporate Social Responsibility (“CSR”), it is suggested to allow deduction of 100% of the capital expenditure incurred as part of CSR and a weighted deduction of 150% of the revenue expenditure under the Act to give incentive to Companies.

Rationale

CSR expenditures have become part of business operations of a company, particularly in case of Public Sector Units. In order to promote development of the country, CSR expenses need to be promoted. Under CSR various development programmes like development of schools for poor children, roads & bridges in rural areas, financial assistance to NGOs engaged in helping poor by providing employment are carried out. 

1 H
Computation of Disallowance under Rule 8D
Recommendation

Section 14A of the Act provides that no deduction shall be allowed in respect of expenditure incurred in relation to income which does not form part of total income. The relevant method for computing the expenses in relation to exempt income has been prescribed in Rule 8D of the Income-tax Rules, 1962 (“Rules”). As per the method prescribed in Rule 8D the disallowance is aggregate of following:

(a) Amount of expenditure directly relating to exempt income

(b) Amount of interest expenses in the proportion of average value of investments (whose income is exempt) to average of total assets.

(c) Half percent of average value of investments.

The third limb of the method prescribed under Rule 8D namely, half percent of the average value of the investments should be removed from the Rules for the purpose of determining disallowance under section 14A of the Act.

Alternatively, the investments to be considered for the purpose of Rule 8D should only be those investments in respect of which an exempt income has actually been received by the assessee during the year.

Rationale

The method prescribed above captures all the expenses directly attributable to the exempt income for the purpose of disallowance. Even a fraction of interest expenditure is also attributed towards exempt income. [pt. (b) of the method indicated above]. In addition to above, method prescribes half percent of the average investments, as attributable expenditure for earning exempt income. The attribution of half percent of the average investments turns out to be a huge amount since all the investments in shares/mutual funds are considered for the purpose of determining the disallowance. The method does not distinguish the intention of the investor in bifurcating the investments, such as strategic/non-strategic investments, long term/short term investments. Further, the method also does not take into account the investments into the shares of the companies which have not declared any dividend during the year. Considering half percent of the investments as expenditure in relation to earning exempt income is totally arbitrary. In many cases this portion exceeds the amount of total dividend earned during the year. In fact, in some cases it works out to multiples of actual dividend received. 

1 I
Bad and doubtful debts
Recommendation:

Rule 6EA of the Rules provides the criteria for determining the prescribed categories of bad and doubtful debts under section 43D of the Act, which continues to recognize bad and doubtful debts on the basis of 6 month overdue delinquency norms.

Rule 6EA of the Rules should be amended in line with current RBI guidelines which provide for a period of 90 days of overdue deliquency norms to recognize bad and doubtful debts.

Rationale:

Section 43D of the Act provides for taxation of interest on bad or doubtful debts having regard to the guidelines issued by the RBI in relation to such debts. Rule 6EA has however not kept pace with the changes with RBI guidelines which creates an issue in the assessment of banks.

1 J
Interest income of scheduled banks

Recommendation:

Section 43D of the Act provides that in the case of a scheduled bank, income by way of interest in relation to prescribed categories of bad or doubtful debts, having regard to the guidelines issued by the RBI in relation to such debts, shall be chargeable to tax in the previous year:

• in which it is credited by the scheduled bank to its profit and loss account; or

• in which it is actually received by the bank, 

whichever is earlier.

A suitable amendment may be brought into the law to provide that this provision is applicable to non-performing investments as well.

Rationale:

RBI guidelines require interest on non performing securities to be reckoned as income on realisation basis. 

Section 43D of the Act gives a special dispensation to the Scheduled Banks allowing interest on Non-performing Assets to be recognised in accordance with RBI guidelines. The rationale for introduction of section 43D was that interest from bad and doubtful debts in the case of banks are normally very difficult to recover and that taxing such income on accrual basis reduces the liquidity of the bank without any actual generation of income. Section 43D was accordingly introduced with a view to improving the viability of banks.

The benefit of section 43D may be extended to taxation of non-performing securities as well, which would be in line with RBI guidelines and would meet the objective for which section 43D was introduced.

1 K
Sales promotion expenses
Recommendation:

Any expenditure not being in the nature of capital expenditure or personal expenses, laid out or expended wholly and exclusively for the purposes of the business is allowed in computing the income chargeable under the head “Profits and gains of business or profession”. 

For getting deduction of sales promotion expenses (such as providing free samples to doctors etc.), companies are required by Revenue authorities to submit various documents such as verification from doctors. This causes a lot of operational concerns during the course of assessment proceedings 
A specific clause may be provided whereby companies are allowed a deduction of sales promotion expenses on the basis of specified documents such as CA certificate etc in absence of third party verification, in a hassle free manner. 

Rationale:

In the course of assessment proceedings, an assessee is typically called upon to substantiate that the conditions for claiming the expense are satisfied, which leads to operational concerns.

Such an amendment would help reduce litigation around the matter of claiming sales promotion expenses which are a huge cost to pharma companies and will resolve the challenge of producing verification from third parties. 

1 L
Tax incentive under section 72A in respect of amalgamation or demerger - 
to be extended to all businesses:

Recommendations:

The tax benefits under section 72A of the Act in respect of amalgamation or demerger are currently limited to industrial undertakings or a ship, hotel, aircraft or banking. It is suggested that in the current liberalised and buoyant environment where various new sectors are growing at a rapid pace, this should now be extended to all businesses including financial services, entertainment/sports, information technology (IT) and IT enabled services. 

Further, the provisions of section 72A of the Act should be simplified specially in respect of the conditions applicable for the amalgamating company like losses/depreciation being unabsorbed for at least three years and holding assets on the amalgamation date upto three-fourth of the book value of fixed assets held two years prior to the said date. 

Rationale:

Considering the current global scenario, such tax benefits will serve as a boost to these sectors. 

1 M
Procedure for obtaining weighted deduction under section 35(2AB) to be 
streamlined

Recommendation:

Weighted deduction for companies carrying on scientific research in approved in-house research and development facility is available at 150%. However, the procedure for obtaining the weighted deduction is required to be streamlined. DSIR, which is the prescribed authority, first approves the R&D facility as per its own procedure and grants certificate to that effect. The said certificate further mentions that the procedure and eligibility under the direct taxes is to be separately complied with i.e.

a. the eligible company has to apply to DSIR vide Form 3CK along with various details;

b. after scrutiny the Secretary, DSIR, will issue the report to DG(IT) Exemptions vide Form 3CL;

c. Thereafter the Secretary DSIR will issue an order of approval vide Form 3CM which will entitle the company for weighted deduction.

This procedure is beyond the control of the assessee company and therefore though all procedures and eligibility are complied with by the assessee company, there is a possibility that the weighted deduction is not allowed to the assessee not due to the fault of the assessee. It is therefore suggested that the procedure needs to be streamlined. 

Rationale:

In as much as approval of the DSIR should entitle the company to the weighted deduction, as expenditure etc. is already subject to the scrutiny of the assessing officer during the assessment. This will avoid the repetitive procedure and loss of time for the assessee without any consequential dilution of regulatory supervision.

1 N
Taxation of Trust

Recommendations:

As per the second proviso to section 2(15) of the Act “advancement of any other object of general public utility” constitutes a charitable purpose if the aggregate value of receipts from any activity in the nature of trade, commerce or business or any activity of rendering any services in relation to any trade, commerce or business do not exceed Rs. 10 lakh in a previous year”.

It is suggested the only income from such commercial activity may be taxed in the hands of a trust where such income exceeds Rs. 10 lakh and not the entire income of the trust. Alternately, a trust should not lose recognition under section 12A of the Act even if the receipts from business, trade or commerce exceeds Rs. 10 lakh in a year. Also a 3 year period may be given before canceling registration of a trust under section 12A due to the application of second proviso of section 2(15) of the Act.

Rationale:

However, this could affect the registration of trust and the manner in which the accumulated income is to be utilized where a trust has decided to accumulate income, since the application of the second proviso may result in a situation where a trust is eligible for exemption in one year and not eligible in another year. The status of the trust would keep on changing from year to year. This could pose significant problems in complying with the provisions of section 11 to 13 of the Act and/or income from business or income from other sources in subsequent years.

1 O
Increase in threshold limit under section 194A

Recommendations:

In order to mitigate the impact of inflation, etc. the threshold limit under section 194A of the Act on tax deduction at source on interest other than interest on securities may be increased to Rs. 25,000.

Rationale:

In order to reduce the compliance burden & to adjust and to mitigate the impact of inflation, various threshold limits under sections 194C, 194H, 194I and 194J of the Act were increased during the last year. However, the threshold limit under section 194A was kept intact at Rs. 10,000. This needs to be increased.

1 P
Exemption under section 10(26) of the Act 

Recommendation:
As per the existing provisions, exemption under section 10(26) of the Act is available for the members of the Scheduled Tribe posted in the North Eastern Region. The TDS provisions should be amended or a circular be issued to provide an exemption from deduction of TDS from salary of employees who are members of the Schedule Tribe posted in the North Eastern region and whose income is not liable to tax in accordance with section 10(26) of the Act.

Rationale:
TDS Circular No. 1/2010 dated 11 January, 2010 provides that the employer is required to consider certain exemptions while calculating tax deductible at source. Presently, the list of sections to be considered for exemption does not include section 10(26) of the Act.

Considering that the intention of section 10(26) of the Act is to give a benefit to individuals working in the prescribed areas/States, a clarification/circular is required for considering the deduction as per section 10(26) of the Act at the time of deduction of taxes at source in respect of such employees working in the prescribed areas.

1 Q
Preservation of tax holiday benefits for successors

Recommendation:q

Sub-section (12) of section 80-IA of the Act provides that where an undertaking of an Indian company, which is entitled to a deduction under that section, is transferred before the expiry of the period for which the benefit of deduction is available under that section to another Indian company in a scheme of amalgamation or demerger, the benefit of deduction under that section shall be available to the amalgamated or resulting company to which the said undertaking is transferred for the unexpired period for which the said benefit was available.

However, the Finance Act, 2007 has inserted sub-section (12A) after sub-section (12) of section 80-IA of the Act to provide that the provisions contained in the said sub-section (12) shall not apply to any enterprise or undertaking transferred in a scheme of amalgamation or demerger on or after April 1, 2007. The Explanatory Memorandum as well as Notes on clauses to the Finance Act, 2007 do not give any reasoning or justification for introduction of the said sub-section (12A). It is noteworthy that sub-section (12) was inserted in section 80-IA (and which is applicable even to section 80-IB which also grants deduction in respect of profits of certain specified new undertakings) was intended to be a clarificatory provision to ensure that the benefits of deduction under the said sections are not denied in case of a transfer of an eligible undertaking in a scheme of amalgamation or demerger. As stated above, the settled position in law has been that these benefits are always attached to the undertaking which qualifies for the benefits and not to the assessee who is the owner of the undertaking. Therefore, insertion of sub-section (12A) in section 80-IA is grossly misplaced and would create unnecessary hardships in cases of amalgamations and demergers.

It is submitted that sub-section (12A) should be deleted from section 80-IA to restore the settled position in law, which is applicable in cases where the eligible undertaking is transferred to a successor as a running concern.

Rationale:

It is a settled position in law that where benefit of deduction or exemption has been granted in respect of profits of a new industrial undertaking by the Legislature with a view to promote industrialization/economic growth etc., the said benefit/exemption attaches to the new industrial undertaking which qualifies to claim the said benefit upon fulfillment of the requirements stipulated under the law and not to the owner of the said undertaking which is the assessee for the purposes of the Act.

2.
PERSONAL INCOME-TAX

2 A
Standard deduction

Recommendation:

It is suggested to allow deduction of actual expenditure incurred by an employee on purchase of books, journals and related professional magazines, on attending seminars, training programs etc. for updating of knowledge and skills of the employee subject to a maximum of Rs.25,000 p.a.

Rationale:

In case of business income and also income from house property, expenses incurred in relation to business or house property are allowed as deduction for working out taxable income. Expenditure incurred by an employee for purchase of books, attending seminars to update his knowledge and skills should be allowed as legitimate actual expenditure from salary income. Similar nature of deduction namely Standard Deduction was being allowed to employee till AY 2005-06 upto Rs.30,000/-.

2 B
Children education allowance, Hostel expenditure allowance and Transport allowance

Recommendation:

Children education allowance is presently exempt from tax upto Rs. 100 per month (“p.m.”) per child for a maximum of 2 children (Rule 2BB under section 10(14) of the Act). It is suggested to increase the above exemption limit to Rs. 1,000 p.m.

Similarly hostel expenditure allowance is presently exempt upto Rs. 300 p.m. per child maximum for 2 children. It is suggested to increase the above exemption limit to Rs. 3,000 p.m.

Transport allowance is presently exempt from tax upto Rs. 800 p.m. (Rule 2BB under section 10(14) of the Act). It is suggested to increase the above exemption limit to Rs. 2,000 p.m.

Rationale:
The limit for children education allowance is too low as compared to the prevailing school fees and was fixed in FY 1988-89.

The limit for hostel expenditure allowance was also fixed in F.Y. 1988-89. However over time there is a steep hike in the cost of hostel expenditure. In view of the prevailing inflation and market situation there is a need to increase these limits.

The limit for transport allowance was also fixed in F.Y. 1988-89. It needs to be revised due to the increased cost of transportation in view of the hike in diesel & petrol prices over the years.

2 C
Expenditure incurred for imparting education to under-privileged children

Recommendation:

A provision may be made in the Act that any expenditure incurred by an employee for education of under-privileged children by making payment directly to a recognized school should be allowed as deduction from salary income upto Rs. 1,000 p.m. for maximum of two children.

Rationale:

There are thousands of under-privileged children in the country who are deprived of basic education. Therefore, as a part of an initiative for Individual Social Responsibility, if an employee incurs any expenditure for the education of underprivileged children by making payment directly to a recognized school, such expenditure deserves to be allowed as deduction from his salary income. 

2 D
Deduction for Personal tax computation

Recommendation:

The Finance Act, 2006 had expanded the list under section 80C of the Act by including the pension fund subscription and bank fixed deposits for 5 years or more. However, the overall limit of Rs. 1 lakh has been left unchanged. It is suggested that this limit be increased to at least Rs. 2.5 lakhs to accommodate for the increased items in the list. 
Rationale:

The above is also recommended since standard deduction has also been removed. This would also act as a fillip for boosting investments.

2 E
Taxation of Perquisite:

Finance Act, 2009 has amended section 17(2) of the Act, so as to include the following benefits within the definition of the term “perquisite”.

1.
Value of any specified security or sweat equity shares allotted or transferred by the employer.

2.
Amount of Contribution to an approved superannuation fund in respect of employee to the extent it exceeds Rs.100,000.

3.
The value of any other fringe benefit or amenity as may be prescribed

In this regard the following representation needs consideration:

2 E.1
Value of shares issued to the employees under Employee Stock Option Scheme

Recommendation:

Benefit under Employee Stock Option Plan (“ESOP”) was earlier liable to Fringe Benefit Tax (“FBT”) in the hands of employer. Consequent to abolition of FBT, the value of benefit became taxable as perquisite in the hands of the employee with effect from April 1, 2009.

It is recommended that the taxation regime for ESOP prevalent before the introduction of FBT, be brought back in the Statute book i.e. by exempting the same from perquisite tax and subjecting the subsequent market appreciation to capital gains tax. Alternatively, the “fair market value” be determined based on the market value on the date of grant of options.

Rationale:

Section 17(2)(vi) of the Act states that ESOPs issued free of cost or at concessional rates will be taxed on the date of exercise on the difference between the “fair market value” and the amount actually paid by the employee. The “fair market value” is to be determined based on stipulated methods which will be separately prescribed by the CBDT.

This suffers from the following drawbacks: 

It seeks to tax a notional benefit at a time when the actual gain is not realized by the employee. In fact, it is possible that the actual sale of shares could result in a loss for the employee. Since the perquisite tax paid earlier cannot be set off against the capital loss, the employee suffers a double loss, namely tax outgo and loss on sale of shares. 

The question whether the ESOPs are granted at a concessional rate is being determined with reference to the “fair market value” on the date of exercise of the options. Technically, this is an incorrect approach. If the ESOPs are issued at the prevailing market price on the date of grant, the issue should be treated as “non concessional”. This would be in line with the guidelines issued by SEBI. Any subsequent gain accruing to the employee due to favourable market movements by the date of vesting or exercise of option cannot be treated as a “perquisite” granted by the employer.

Since the actual sale of shares will attract capital gains tax, if applicable, it is unnecessary to subject the employee to perquisite tax. In fact, before FBT was imposed on ESOPs, specific provisions existed in the Act for exempting the same from perquisites and subjecting it only to capital gains tax

It may be noted that ESOPs have emerged over the years as a critical, motivational and retention tool for companies in a highly competitive market for talent. It is a very effective instrument for encouraging employees to perform and excel and is a win-win proposition for the employers/shareholders on one hand and the employees on the other. Such concessional treatment was given earlier prior to introduction of FBT.

2 E.2
Amount of contribution to an approved superannuation fund in respect of employee to the extent it exceeds Rs. 100,000.

Recommendation:

The Finance (No. 2) Act, 2009 imposed the tax on employees in respect of the company’s contribution to superannuation fund in excess of Rs. 100,000.

It is suggested that this provision be withdrawn.

Rationale:

This provision introduced by the Finance (No. 2) Act, 2009, is similar to that applicable to FBT earlier. However, FBT was payable by the employer. Also, contributions to Superannuation Fund may or may not result in superannuation benefits to the employees since there are various conditions to be fulfilled by the employees like serving a stipulated number of years, reaching a certain age etc. Therefore, this is a contingent benefit and should not be taxed as perquisite as per the ratio of decision laid down by the Hon’ble Supreme Court in CIT vs. L W Russel [2002-TIOL-686-SC-IT]. Further, the pension payments are subjected to tax at the time of actual receipt by the employee after his retirement. 

As such, employees should not be made liable to pay tax on such contributions, the benefit for which may or may not arise and the benefit is subjected to tax at the time of actual receipt. The employee becomes eligible to receive superannuation contribution only on the date of attaining superannuation date (i.e. the date of retirement).  For taxing purpose, the Government has already accepted to follow the principle of EET [Exempt-Exempt-Tax] basis. Treating the amount in excess of Rs. 100,000 in the year of contribution is a clear violation of this principle.  This effectively means TET [Tax-Exempt-Tax].

As indicated above the employee will be taxed for some portion of superannuation twice i.e. first in the year of contribution to the extent it exceeds Rs. 100,000 and secondly at the time of receipt of annuity. This is against the basic principle of natural justice.

2 E.3
Value of any “other fringe benefits” as may be prescribed

Recommendation:

The Government is yet to notify the “Other Fringe Benefits” under section 17(2) of the Act. It is suggested that the notification of the benefits be restricted to the items & the value of benefits as they existed in the erstwhile Rule 3.

Rationale:

While this provision is acceptable on the rationale of abolition of FBT, it will be fair only if it is limited to items and value of benefits that existed prior to introduction of FBT.

2 F
Exemption on Medical Reimbursement

Recommendation:

As per proviso to section 17(2) of the Act, medical reimbursements not exceeding Rs. 15,000 per annum for employee and his family are exempt. This limit needs to be revised to at least Rs. 50,000 per annum.

Rationale:

This limit of exemption was fixed long back and since then the cost of healthcare has gone up substantially in India. Therefore there is a strong case for increasing the limit of exemption of reimbursement of medical expenses for employee and his family.

2 G
Medical reimbursements for retired employees

Recommendation:

The provisions of section 17 of the Act be amended to include retired employees for the tax benefit on medical reimbursements/hospitalization expenditure in approved hospitals.

Rationale:

Under section 17 of the Act, medical reimbursements to employees are exempted from tax in respect of general medical expenditure (upto Rs. 15,000 per annum) and expenditure incurred in approved hospitals. However, this tax benefit is not available to retired employees. 

2 H
Deduction for health insurance premium
Recommendation:

Deduction is allowed under section 80D of the Act in respect of medical insurance premium of an individual or his family to the extent of Rs. 15,000. It is suggested that the limit be raised to Rs. 25,000.

Rationale:

In the context of the sharply increasing medical expenses, medical insurance premiums are escalating every year. Also, there is need to increase the penetration ratio of insurance by providing encouragement through tax reliefs for opting for medical insurance. 

2 I
Leave travel concession/assistance – tax relief every year and replacement 
of calendar year by financial year

Recommendation:

It is suggested that while working out the leave travel concession/assistance, the concept of calendar year should be replaced with financial year (April – March). Change in the base from calendar year to financial year would bring these provisions in line with the other provisions of the Act. Moreover, the concerned tax relief should be granted annually. 

Rationale:

As per the current provisions, Leave Travel Concession/Assistance is eligible for tax relief for two calendar years in a block of four calendar years. Granting annual tax relief will give a fillip to the Travel and Tourism Industry.

2 J
Exemption for payment of leave encashment and gratuity to be raised to Rs.10 lakhs

Recommendation:

The exemption limits for payment of gratuity and leave encashment are notified by the CBDT in accordance with the powers given under sections 10(10) and 10(10AA).

It is suggested that in both the cases the limit should be raised to Rs.10 lakhs.

Rationale:

The current limits are very old and needs to be raised substantially.

2 K
Deduction of Interest on housing loan
Recommendation:

Section 24 of the Act provides for deduction of interest on housing loans upto Rs. 1.5 lakhs for self occupied property on borrowings done after April 1999 and acquisition/construction completed within 3 years. This limit was introduced by the Finance Act, 2001 and therefore this limit needs to be revised to at least Rs. 2.5 lakhs. Moreover, in the context of the time required for completion of large housing projects, it is recommended that the time limit be extended to 5 years.

Rationale:

The present limits are extremely low. This amendment will give a boost to the ailing real estate sector.

2 L
Retirement Funds
Recommendation:

As per rule 87 of the Rules, the employer is permitted to make a total contribution not exceeding 27% of the employee’s salary in respect of Provident Fund and Superannuation. Further, as per schedule IV of Part A rule 6 of the Act, the employer is permitted to contribute upto 12% of the employee’s salary in respect of Recognized Provident Fund. In other words, the Income-tax Law permits contribution upto 15% for Superannuation and 12% for PF. 

It is suggested that the limit of 15% for Superannuation should be done away with.

In fact, employers should be encouraged to increase the quantum of contributions to ensure a proper annuity/pension for the employees. The law should only stipulate that the annuities should be purchased from recognized and approved Life Insurance agencies. Moreover, the stipulations under section 36(1)(iv) and consequential limits fixed on initial contributions should be totally done away with. In fact, if there are gaps/deficits in the Retirement Funds in terms of the total fund position in relation to the actuarial value, the employer should be under a strict obligation under law to pay up the same for bridging the deficit and thereby avoiding a default.

Rationale:

In the context of the current rates of interest and the high cost of annuities and considering that pensions are in any case taxable in the hands of the employees at the time of receipt, this area should be given consideration.

3.
INVESTMENT IN INFRASTRUCTURE PROJECTS

3 A
Tax Exemption to Infrastructure Capital Companies

Recommendation:

Section 10(23G), which was there in the Statute till AY 2006-07, provided for exemption of interest and long-term capital gains in the hands of Infrastructure Capital Cos./Fund derived from lending/investment made in approved eligible infrastructure projects, development of SEZs, Housing Projects, etc. The said provision has been deleted from the Statute by the Finance Act, 2006. As per the explanatory memorandum, since the tax rates as well as the interest rates on borrowing have come down thereby reducing the overall cost of infrastructure projects, there is no need to continue with the said incentive.

It is recommended that the exemption to Infrastructure Capital Companies/Fund should be reinstated.

Rationale:

Infrastructure development has been identified by the Government as one of the thrust area and a lot of initiatives have been taken in this area. The withdrawal of tax exemption in respect of interest and long-term capital gains will result into higher cost of lending to the Infrastructure Capital Co./Fund. This higher cost would ultimately increase the overall cost of the Infrastructure Project making it unviable.

The ground on which the exemption was withdrawn does not hold good since the interest rates have already started arising, thereby increasing the borrowing costs.

The long-term capital gains should also qualify for tax exemption. This is in view of the fact that the major infrastructure projects are executed by the Special Purpose Vehicles (SPV) floated by the Companies in accordance with the requirement of the Govt. awarding such infrastructure contracts, and transfer of the shares of said SPVs would not qualify for tax exemption under Section 10(38) of the Act since the SPVs would not be listed on the Stock Exchanges.

3 B
MAT on Infrastructure Profits

Recommendation:

In the earlier section 115JA of the Act, the profits derived by the industrial undertaking engaged in the business of generation and distribution of power and amount of profits of industrial undertaking engaged in the business of developing, maintaining and operating any infrastructure facility qualifying for tax holiday under section 80IA of the Act, was deductible from book profits computed for MAT purposes. The said deductibility was withdrawn under the provisions of section 115JB of the Act, which was introduced w.e.f. AY 2001-02. 
We suggest restoration of the earlier provision when the profits of the undertaking engaged in the business of generation and distribution of power and infrastructure business were also allowed to be reduced from the book profits for the purpose of calculating MAT.

Rationale:

This provision needs to be restored so as to give a fillip to these sectors.
4.
MINIMUM ALTERNATE TAX

4 A
Treatment of Scientific Research Expenditure in calculating MAT

Recommendations:

If the Government is serious for promoting in-house Research & Development in India, the amount of weighted deduction under section 35(2AB) of the Act should be deducted while computing book profits under MAT.
Rationale:

Presently, while computing the ‘Book Profit’ under section 115JB of the Act in cases of companies required to pay MAT, the amount of weighted deduction under section 35(2AB) of the Act is not deducted. In the past, similar adjustment in respect of export profits under Section 80HHC of the Act was permitted for the purposes of computation of ‘Book Profit’ under section 115JB of the Act.
4 B
Refund of MAT Credit

Recommendations:

It is suggested that a provision be introduced in the Act to allow refund of MAT credit available to assessee. 
Rationale:

In the Direct Taxes Code Bill, 2010 (DTC), there is no clarity as to whether the MAT paid prior to the introduction of DTC would be allowed to set off against regular tax liability. The companies, whose income tax payable on their total income as computed under the normal provisions of the Act is less than 18%, are required to pay MAT at the rate of 18%. Under the provisions of Section 115JAA of the Act, credit of the said tax is allowable against the regular tax due in excess of MAT, within a period of 10 years. Alternatively, the assessee should be allowed to set off their past tax credits against the future tax liability within the specified period, in case the new legislation is introduced.
5.
TAX DEDUCTED AT SOURCE (TDS)

5 A
Re-storing exemption in respect of interest paid on foreign currency loans:

Recommendation:

Section 10(15)(iv)(f) of the Act provided that any interest payable by an industrial undertaking in India on any moneys borrowed by it in foreign currency from sources outside India, under a loan agreement approved by the Central Government having regard to the need for industrial development in India, would be fully exempt from income-tax in India to the extent to which such interest does not exceed the amount of interest calculated at the rate approved by the Central Government in this behalf, having regard to the terms of the loan and its repayment. 

The purpose of the above mentioned section was to enable industrial units in India to raise loans outside India for the purpose of import of capital goods, raw materials etc. or for the purpose of expanding their capacity or other general corporate purposes at competitive rates of interest.

The Finance Act, 2001, however, has withdrawn the benefit of exemption under the abovementioned section w.e.f. 1/4/2002 i.e Assessment Year 2002-03. 

The high interest rates in the Indian economy in the last one year have already resulted in increasing the cost of production thereby fueling inflation. It is extremely important that the benefit of exemption under the abovementioned section is reinstated to ease the financial burden in the industrial units in India thereby facilitating raising of foreign currency loans from outside India. 

It is, therefore, suggested to amend section 10(15)(iv)(f) of the Act to reinstate the benefit of exemption under the said section to all loan agreements entered into or approved on or after 01.04.2009. Alternatively, rate of withholding tax on long term debt issuances, particularly in the nature of bonds in the international markets may be levied at a rate of not more than 5% on the gross interest. This will go a long way in providing some relief to Indian entrepreneurs from the crippling blow rendered by the recent financial and economic crisis.

Rationale:

The recent global financial crisis has adversely affected the liquidity position of financial institutions and banks the world over. Measures taken by Governments in USA, Europe, Asia and all over the world to attempt to restore the health of their banks/financial institutions in order to avoid a global financial crisis and the change of ownership of some leading names on the global financial markets in view of their inability to meet financial commitments is a testimony of the gravity of the situation. This financial turmoil has also adversely affected the Indian economy which had globalized in the last decade. Exports of Indian companies have already started slowing down, since the demand from foreign countries is falling as a result of reduction of purchasing power in the hands of customers, cost cutting measures being adopted by foreign companies etc.

The compounded effect of the above is that the borrowing cost of foreign currency loans from financial institutions/banks to the Indian industry has gone up by significantly, especially for the small and medium business enterprises. This is severely affecting the committed capex for projects being undertaken by the Indian industry, with the infrastructure sector being the major casualty. This will lead to a vicious circle of slowing down the GDP growth and thereby further affecting the growth of the Indian industry and economy as a consequence of which the revenue collection would also go down. Extraordinary situations like the current one justify extraordinary measures to pull back the Indian industry and economy out of the current crisis and put in back on the growth track.

Foreign loans constitute a very important source of funds for industrial units in India, both for financing import of capital goods, raw materials etc. as well as raising funds for embarking on expansion and other corporate requirements. Therefore, one of the measures to support the Indian industry to continue with its growth and expansion plans is to lower the cost of foreign currency borrowings and facilitate such financing in the prevailing uncertain financial environment by granting a tax exemption in India in respect of the interest paid on their foreign currency borrowings.

Since all the foreign lenders generally insist that the withholding tax liability on the interest payable on loans granted by them should be borne by the Indian borrower, the cost of borrowing from sources outside India increases to that extent thereby making it commercially unviable for industrial units in India to raise loans outside India. In order to facilitate industrial units in India to raise such loans, the abovementioned provision was introduced so that there would be no withholding tax in India on the interest paid on such loans. The Finance Act, 2001, however, has withdrawn the benefit of exemption under the abovementioned section w.e.f. 1/4/2002 i.e Assessment Year 2002-03. The withdrawal of the benefit of exemption under the abovementioned section has substantially increased the cost of borrowing funds from outside India, since the interest paid on such loans is subject to withholding tax at the rate of 20% as provided in section 115A of the Act (excluding applicable surcharge and education cess) or a lower rate if provided under the applicable Double Tax Treaty and almost all lenders negotiate that the interest on the loans should be paid to them net of Indian withholding taxes.

The justification given for withdrawal of this benefit was the loss of tax revenue of India, since the foreign lenders were entitled to claim a tax credit for the tax paid on the interest income in their respective countries of residence. This may be true in theory.

We would like to emphasize that practically, in most cases, the foreign lender is unable to claim any tax credit for the Indian withholding tax for the following reasons:

(i) In the case of foreign currency bonds issued by the Indian borrower to raise loans, these bonds are regularly traded in Euroclear which does not disclose the identity of the bondholders as per their agreement with them. Consequently, the Indian borrower is not in a position to issue any TDS certificate in the name of the correct bondholder so as to enable him to claim the tax credit. Further, since these bonds change hands on Euroclear quite often, the interest paid on the due date comprises of income of not one but multiple investors, whose share of interest and identities are not known to the Indian borrower.

(ii) Further, in the case of syndicated loans etc., a large proportion of the lenders are resident in low or nil tax countries like Singapore, Hong Kong, UAE etc. Since the lenders are generally financial institutions/banks, the actual income earned by them is only the ‘spread’ between their interest income earned from the Indian borrower and the interest paid by them on the funds raised by them from investors. Therefore, the actual tax paid by them in their country of residence is significantly lower than the Indian withholding tax deducted on the gross interest paid. Any excess Indian withholding tax deducted cannot be refunded to them and, therefore, is a cash loss to them.

(iii) The foreign lenders do not wish to enter into any kind of administrative or operational problems for getting the tax credit of the Indian withholding tax which, in any case, is only a small proportion of the total tax deducted. Therefore, the rates are negotiated accordingly and the withholding tax impact is built into the overall financing cost.

We would like to emphasize that the discussion at para 7.1 of the OECD commentary supports the economic justification for non-taxation of interest on cross-border loans, since the cost of such tax only translates into higher interest cost for the borrower. Further, the risk of exchange fluctuation and consequential hedging cost to be borne by the Indian borrower justifies that the said exemption should be reinstated to enable Indian industry to attract foreign debt funds at lower interest rates to meet the huge investment needs of the country. It is noteworthy that the cashflow of the Indian companies is adversely affected due to the payment of withholding tax which, in fact, is not their tax liability as this tax is not levied on their income. Procedural compliances viz. obtaining of PAN under section 206AA will only create additional hurdles, since the foreign lenders are generally averse to co-operating with the lender in this respect. Thus, in the current financial crisis where the interest rates on foreign currency loans which have already skyrocketed, the additional burden of the withholding tax on the interest makes it unviable for most business to raise funds at such high costs.

5 B
Higher TDS for non-quoting of PAN

Recommendation:

Section 206AA of the Act has become effective from F.Y.2010-11. This section provides that in the event of non-submission of Permanent Account Number (“PAN”) by the payee, tax will be deducted at the higher of the following rates, namely;

(i) Rate specified in the relevant provisions of the Act, or

(ii) rate or rates in force, or

(iii) rate of 20%, whichever is higher.

It is recommended that the provisions of section 206AA of the Act should not be made applicable at least to non-residents. In the alternative, this provision should be made applicable only in respect of payments to residents.

Rationale:

While the intention of the department to capture PAN of the deductee is laudable, the provision does not recognize the practical difficulties of the deductor especially relating to non-resident.

It is a matter of common knowledge that in many cases one time payment to non-residents on account of technical service fees are negotiated on a net of tax basis. In other words, a non-resident in such cases receives the payment net of withholding tax. The tax in this case is borne by the Indian deductors and the same is grossed up. The payees are not interested in complying with the provisions of obtaining PAN since these are one-time transactions as also the fact that the tax is borne by the Indian payer. It is worth noting that the newly enacted provision will adversely hit the Indian payer who will be required to bear an additional tax burden merely because of the fact that the non-resident payee has not furnished PAN.

Provisions of section 115A(5) of the Act specifically exempts foreign companies from the requirement of furnishing return if the income is derived from certain specified receipts. It is quite obvious that such companies will not be interested in complying with the requirement of obtaining PAN. In such cases also the Indian payer will be subject to additional cost burden because of the proposed provision.

Indian pharmaceutical companies have to get conducted bioequivalence studies and clinical research from overseas CRO to get regulatory approvals in overseas markets. Such companies are also obtaining services of overseas patent attorneys/law firms in connection with filing patent applications and other litigations. Such payments are considered as fee for technical services on which tax is normally deductible at source @ 10% as per the Tax Treaties.

After introduction of section 206AA of the Act, irrespective of the amount payable, such overseas service providers are required to obtain PAN from Indian tax authorities and file their regular tax returns in India. In case of non furnishing of PAN, the withholding tax is increased to 20%. It is also not clear as to whether the PAN is required in cases where the payment is exempt from tax under the Tax Treaties e.g. Independent personal services, dividends, business profits etc. The procedure for filing PAN by non residents is cumbersome and it is very difficult to get the documents attested from the Indian Embassies which needs to be enclosed in proof of address etc. with PAN applications. Further, the consultants’ cost for filing tax returns in India and attending tax proceedings is also very high. Therefore, the overseas service providers are insisting that the payment of the fee should be made to them net of taxes and the withholding tax cost should be borne by the Indian party. Hence, the cost of services to Indian pharma companies has gone up substantially, on account of higher withholding tax cost as well as service tax. 

It is therefore, suggested that PAN should be applicable only to such overseas service providers where the amount payable is in excess of a reasonable amount. It should also be clarified that the overseas service providers would not be required to file their tax returns in Indian, in case tax at source has been deducted and deposited as per the rates prescribed in the Tax Treaty.
5 C
Declaration forms for not deducting TDS for parties with agricultural income or for income below taxable limit

Recommendation:

Section 206AA of the Act necessitates the quoting of PAN in case of all declarations for domestic parties under section 197A of the Act. It is recommended that section 206AA of the Act be amended to exclude the quoting of PAN in cases where the person has ‘nil’ income/exempt income/income below taxable limit.
Furthermore, section 197A of the Act be extended for all TDS sections so that a person with say, agricultural income or income below taxable limit and in receipt of any payment under section 194C etc. can give a proper declaration.
Rationale:

The quoting of PAN in case of all declarations under section 197A as provided in section 206AA is contradictory to the provisions of section 139A of the Act which stipulates that PAN is applicable only in certain cases like those with taxable income etc. 

In fact, section 197A of the Act only covers the issue of declarations in respect of dividend income and interest incomes under sections 194 and 194A in Form 15G and Form 15H. Parties with exempt incomes under the various provisions of the Act like those with agricultural income etc. are not eligible to give declarations under section 197A of the Act for receiving payments in respect of other TDS provisions like section 194C, 194J etc. 

5 D
Reimbursement of expenses
Recommendation:

It is necessary to address/clarify the issue that no tax is required to be deducted at source in case of reimbursement of expenses through a suitable clarification in the Act or by way of a CBDT circular.

Rationale:

It has been legally established that TDS is not applicable in case of reimbursement of expenses since there is no income involved. However, very often disputes crop up, leading to unnecessary litigation and harassment.

5 E
Applicability of section 194C to manufacturing/supplying product by using 
material purchased from same party only if such material purchase is 
substantial

Recommendation:

In the Finance (No.2) Act, 2009, TDS was made applicable under section 194C in respect of contracts for manufacturing or supplying a product according to the requirement or specification of a customer by using material purchased from such customer. It is suggested that the provisions of section 194C of the Act be only made applicable in cases where the material purchased from the customer is substantial in nature, i.e., say if it exceeds 25% of the total material cost (inclusive of raw materials and packing materials) or safe harbour rules may be framed in this respect.

Rationale:

In a large number of instances, it is observed that the material which is purchased from the customer represents a small fraction of the total cost and this provision has created huge operating problems since the transaction may be a principal to principal contract for purchase and sale of goods and the profit margin may be very small.

5 F
Applicability of TDS on genuine provisions on estimate basis without bills

Recommendation:

As per the current provisions of the Act, the assessee is required to deduct tax on provisions made at the year-end even before the bill/invoice has been received. This often leads to excess deduction of tax, disputes with the vendor and extensive reconciliation. Further, this causes great amount of confusion between the assessee and the vendor if the provisioning by the assessee and invoicing by the vendor fall in two different financial years. It is therefore recommended that no TDS should be applicable on credits made by assessee which are merely provision for expenses for work completed/services rendered but for which bills have still not been received eg. Lawyers bills which are often received very late. TDS may be imposed only on such credits to the party accounts which are supported by bills/invoices.

Rationale:

Currently tax is deductible even in cases where payment is not made and the amount is merely credited in the books of the assessee as provision for expenses or as suspense account or by any other name. Very often, such provisions or credits are made by the assessee to follow accrual system of accounting so that true and fair state of affairs the business is reflected in the books and to ensure that all revenues and expenses are appropriately matched. This does not necessarily mean liability has crystallized or the amount has become due. Very often exact numbers are not available and the provisions/credits are made based on best estimates available with the assessee. Accordingly, it is suggested that TDS should not be applicable on such provisions.
5 G
Applicability of TDS to be determined net of service tax

Recommendation:

For TDS under sections 194C, 194J etc (except section 194I), the law has not spelt out whether TDS has to be determined inclusive of service tax or net of service tax. It is suggested that the provisions of Chapter XVII-B should be made applicable ‘net of service tax’ since the same represents a tax and not any income.
Rationale:

The CBDT has only clarified vide Circular no. 4/2008 dated 28/4/2008 that the computation of TDS ‘net of service tax’ is to be done in respect of section 194I for rental income. 

5 H
No TDS if the Company pays advance tax

Recommendation:

Where a company during the current year deposits the income-tax in advance (i.e by June 15 of the current financial year) equivalent to the average of the amount of TDS during last three years, it should be granted exemption from being liable to TDS for the current year.
Rationale:

This will act as a boost to various sectors particularly to businesses engagaed in promoting exports.

6.
SIMPLIFICATION & RATIONALISATION OF TAX LAWS & PROCEDURES
6 A
Stay of Demand

Recommendations:

For the purpose of stay of demand the Assessing Officer should be directed to take cognizance of ITAT decision available as on the date of deciding the stay application. The present practice of considering only the High Court decisions is against the principle of natural justice. Further, all the guidelines in this regard should be clarified by way of a CBDT Circular instead of internal departmental instructions.

Rationale:

Subsequent to the completion of assessment the department officials start insisting for payment of the demand determined in the Assessment Order. It is matter of common knowledge that assessments are completed by considering all the disallowances in the earlier years. The Assessing Officers disregard the favourable decision of the Appellate authorities on the ground that the Income-tax department has preferred an appeal before the higher authority. However, as regards the payment of tax demand, the department officials expect the assessee to make payment of the entire demand irrespective of the outcome of such issues in earlier years. Applications preferred for stay of demand are disposed of by the Assessing Officers following the department’s internal instruction No.1914/1993 dated 2.12.93. As per this internal instruction of the department the plea for stay of the assessee is considered only if a high court decision is available on the issue. No cognizance is taken in respect of ITAT decision pronounced on the issue. It has been a matter of common experience that on one hand the decision of ITAT is disregarded even for stay of demand, adverse decision of ITAT is immediately applied by the department authorities in disallowing the similar issue while completing the assessment. [Decision in case of M/s. Daga Capital is a specific example].

6 B
Rate of Interest on Tax Refunds – Section 244A
Recommendations:

Under section 244A of the Act, interest is computed at the rate of 6% p.a. on tax refunds payable by the Government.

On the other hand, interest payable by the assessee to the Government under section 234B of the Act is 12% p.a.

Rationale:

We suggest a uniform rate of interest of either 6% or 12% p.a. both for refunds payable by the Government and tax dues payable by the assesses.

6 C
Section 246A to include interest under section 220(2)

Recommendations:

In the last few years, the list of sections under section 246A of the Act has been revised in the context of appeals with CIT(A). However, interest under section 220(2) of the Act has been missed out. It is suggested that necessary changes be made in section 246A to include the said section.

Rationale:

Interest under section 220(2) of the Act being a non-appealable order under the provisions of section 246A, is currently creating unnecessary harassment to all assessees. 

7.
RETROSPECTIVE AMENDMENTS

7 A
Non-levy of interest & penalty due to retrospective amendments

Recommendations:

The Finance Act, 2009 amended the following sections with retrospective effect.

(i) Section 115JA of the Act [w.e.f. AY 1998-99] and Section 115JB of the Act [w.e.f. AY 2001-02]

(ii) Section 80A of the Act [w.e.f. AY 2003-04]

(iii) Explanation to Section 80-IA of the Act [w.e.f. A.Y.2000-01]

A specific provision needs to be introduced in the Act to provide that in the event of retrospective amendment pertaining to withdrawal of deduction, claim, incentive, no interest/penalty should be charged to the assessee if the demand is on account of such retrospective amendments.
Rationale:

Majority of these retrospective amendments were made to neutralize the decisions of the appellate authorities namely ITAT or High Court which were in favor of the assessee. As a result of the aforesaid retrospective amendments the Assessing Officers will be required to reopen the assessments in relation to claims made by the assessee. Such reassessment will result into tax demand since the claim already allowed to the assessee will be withdrawn. Needless to add that the demand will trigger the interest provision namely, interest under section 234B of the Act. Further the assessing officers will initiate penalty proceedings in all such cases. Such a levy of interest to the assessee is a clear violation of principle of natural justice since no assessee can ever envisage a retrospective amendment at a future date. On the same principle no penalty should be levied in respect of such retrospective amendments.

7 B
Penalty under section 271
Recommendation:

A new sub-section (1B) has been inserted in section 271 of the Act retrospectively from April 1, 1989 to provide that in case of any addition/disallowance in the assessment/reassessment order, the Assessing Officer can give a direction for initiation of penalty proceedings and this shall be deemed to constitute satisfaction for such initiation. It is suggested that this provision may be withdrawn. Even otherwise, it should not be made applicable retrospectively.

Rationale:

It is apprehended that such general power will result in initiation of penalty proceedings in case of any addition/disallowance without justification. This will itself result in arbitrariness, harassment and risk of increased litigation. Moreover, the retrospective amendment will result in opening up a lot of past cases which have already been decided/closed.
8.
INTERNATIONAL TAXATION

8 A
Carry forward of excess foreign tax credit
Recommendation:

The Act allows for set off in respect of foreign taxes paid on overseas income. However, in case of loss/inadequate profits, no set off may be possible. It is proposed that assesses be permitted to carry forward such unutilized credit.

Rationale:

In USA, assesses are permitted to carry forward such unutilized credit vide section 904(c) of the Federal Tax Act.

8 B
Transfer Pricing

8 B.1
Conflicting Regulations - Transfer Pricing and Drugs Prices Control Order 
(DPCO) 

Recommendation:

Scheduled formulations on which price control is applicable through a maximum permissible prescribed mark-up on the Transfer Price [CIF], a downward adjustment due to Transfer Pricing regulations would affect established end-selling price.
Rationale:

There is a conflict between the requirements of two regulations. Transfer pricing regulations may require reducing transfer prices of drugs which would result in reducing end selling prices due to the DPCO rules. Such reduction in prices would ultimately reduce the local margins, thereby beating the very intent of the regulations to optimise local margins. Also, in cases of ‘life saving’ products, the assessee could be compelled to withdraw the products from the market due to poor local margins. 

In such cases, Transfer Pricing Regulations should provide for harmonization with conflicting regulations.
8 B.2
Mean vs Inter-quartile Range 

Recommendation: 

Section 92C(2) of the Act recognises arithmetic mean of the comparables as the arm’s length price for the international transaction entered into with Associated Enterprises. 

The use of arithmetic mean tends to skew the comparable set in favour of high margin comparables. Instead, the regulations should prescribe for the use of inter-quartile range, which would be a better representative of the industry scenario. 

Indian regulations should also recognise the use of inter-quartile range to determine the arm’s length price for the international transaction entered into with Associated Enterprises.
Rationale:

As a statistical measure, mean takes into account efficiencies and inefficiencies of the data and is affected by extreme values in data. However extreme values do not impact the median and therefore median is a superior measure for determining the arm’s length price for the international transaction. 

8 B.3
Use of multiple year data

Recommendation:
Rule 10B(4) of the Rules prescribes that only the data relating to the year in which the international transaction has been entered into will be used for comparability purposes. It further states that data for two prior years may be used only in case such data has a bearing on the determination of arm’s length price. 
Indian regulations should provide the flexibility to use multiple year data for benchmarking purposes. 

Rationale:

The use of single year data fails to consider the impact of business cycles. Further, the single year data pertaining to the year of international transaction is most often not available at the time of carrying out the benchmarking analysis by the assessee. 

8 B.4
Applicability of method under certain circumstances 

Recommendation:
The Board has not specified ‘any other method’ as mentioned under section 92C(1)(f) of the Act.

Detailed guidelines for the use and application of specified methods should be provided and in case of the transactions, which fail the applicability standards, choice should be rested on the assessee to choose any other appropriate method that could fairly examine the arm’s length price (ALP) for the transaction. 

Rationale:

 The current legislation does not provide detailed guidelines for the situations/transactions for applicability of prescribed methods. For certain transactions like cost allocations, cost recharges, transaction regulated by Government Authorities (RBI/SIA/DPCO etc.) the methods fail to apply and thus fail to establish the ALP for the transaction as the same conflicts with the other authorities. 

8 B.5
Use of secret comparables 

Recommendation:
The Indian TP code does not expressly prohibit use of secret comparables by transfer pricing authorities. 

Use of secret comparables by transfer pricing authorities to determine conformity with the arm’s length principle should be restricted. 
Rationale:

Since the law provides for maintenance of contemporaneous documentation based on information available in public domain, use of secret comparables by transfer pricing authorities would be unfair and hence should be restricted. 

8 B.6
Use of prescribed databases 

Recommendation:
The Indian TP code does not expressly provide for usage of prescribed databases to identify comparables. 

The TP code should clearly list down the databases that could be used by taxpayers to identify comparable information. Apart from Indian databases, it should also recognize reputed international databases.
Rationale:

This is essentially the need of the hour. Very often, MNCs undertake centralised benchmarking studies using foreign databases. Such databases may or may not find favour with the tax authorities although due steps may have been taken to include India-specific comparables in the final comparable set. A suitable clarification in this regard would reduce the subjectivity that taxpayers have to deal with in such cases. 

8 B.7
Transfer pricing for international transactions 

Recommendation:
As per the Act, detailed stipulations are laid down in respect of determination of the arms length price in the context of international transactions with associated enterprises, within the limits of (+)/(-) 5% of the price computed as per the methods prescribed. It is suggested that:

· as per the practice prevalent in various developed countries e.g. USA, it should be sufficient if the arms length price falls within a range of the various comparable prices, or

· 15% price flexibility should be provided for against the current 5% flexibility.

Rationale:

In fact, the Finance Act, 2009 has made certain structural interventions in this area which has worsened the situation for the assessee. This is explained below:

-
With respect to the change in the proviso to section 92C(2) of the Act, the permissible adjustment of +/- 5% to the arithmetic mean of the comparable uncontrollable transactions has been re-worded in a fashion whereby an assessee will be worse off than before. The mathematical example below illustrates this:

	Particulars
	Assessee’s Sale price under TP review 
	Arithmetical Mean of the Arm’s Length Price (ALP) (based on comparable uncontrolled prices)
	Adjusted ALP after 5% variation
	TP Adjustment 

	Earlier proviso 
	Sale of INR 100 
	Sale price of INR 125 
	125 x 0.95 = 118.75 
	118.75 – 100 = 18.75 

	Revised proviso
	Sale of INR 100 
	Sale price of INR 125 
	 100 x 1.05 = 105 
	125 – 100 = 25 


The increase in burden as a result of the change in proviso is evident from the TP adjustment column above. Since the proposed proviso also runs contrary to the favourable ITAT decisions on this subject, it is recommended that the proviso be examined afresh. 

8 B.8
Safe Harbour Rules 

Recommendation:

Finance Act, 2009 has stipulated that the CBDT shall introduce Safe Harbour Rules under section 92CB of the Act. 

Rationale:

It is important that the proposed rules are put up in the public domain for comments before these are implemented.

8 B.9
Other transfer pricing issues

Recommendation:

Moreover, certain other suggestions in respect of Transfer Pricing are given below:

-
the penalty clause should state “upto” instead of “shall” under section 271AA and section 271BA of the Act since, otherwise it becomes a mandatory penalty.

· advance pricing mechanism should be introduced.

· specialized CIT(Appeals) should be provided for in all the international taxation offices.

9.
EXTENSION OF SUNSET CLAUSE FOR 10A/10B UNITS

9 A
Extension of Deduction under section 10A:
Recommendation:

The period of eligibility of deduction under section 10A of the Act should be extended to F.Y. 2011-12.

Rationale:

The existing provisions of section 10A of the Act provides for deduction in respect of profits derived by STPI units. This deduction is available to STPI units only up to F.Y . 2010-2011. However, with the deferral of Direct Tax Code provisions to be effective from F.Y. 2012-2013 it is logical that benefit of deduction under section 10A of the Act should be extended by one more year. In other words, the period of eligibility of deduction under section 10A of the Act should be extended to F.Y. 2011-12.

Capacity related investment decisions will continue to be sub-optimal because for any return on investment a minimum five year window is necessary. Moreover, since the software sector is currently undergoing a crisis because of the worldwide economic crisis and it is also not possible for small companies to shift to Special Economic Zones, the period for deduction should be extended.

10
TAX HOLIDAY FOR UNDERTAKINGS ENGAGED IN COMMERCIAL PRODUCTION OF MINERAL OIL AND NATURAL GAS

10 A
Deduction under Section 35AD of the Act

Recommendation

Under section 35AD of the Act, 100% deduction in respect of capital expenditure incurred (other than land, goodwill and financial instrument) prior to commencement of operation of the specified business to the assessee engaged in laying & operating a cross-country Natural Gas/Crude/Petroleum pipeline network for distribution is allowed.

Section 70 of the Act provides that in case of loss under any head of income (other than head of Capital gain), assessee is entitled to set off such loss from any other source of income under the same head. Therefore loss from one business can be set off from profits of another businesses.

However section 73A of the Act provides that loss computed under section 35AD of the Act will be set off only against profits & gains of Specified Business and Specified Business interalia includes business of laying and operating a cross-country natural gas (laid after 01.04.2007) or crude or petroleum oil pipeline network for distribution, including storage facilities being an integral part of such network. This restricts the claim for adjustment of loss from profits of other income which is allowed otherwise in all other cases. This discrimination needs to be removed. 

It is also observed that the proposed DTC is silent on the continuation of the deduction of carried forward loss.

Rationale

In the initial 3 to 4 years there may be no profit in the Specified Business of an assessee. It is suggested to allow set off of loss under section 35AD of the Act against profits of any other business carried on by the assessee.

10 B
Deduction for production of natural gas

Recommendation:

Finance (No. 2) Act, 2009 has restricted tax holiday benefits on the profits derived from the production of natural gas blocks licensed under NELP-VIII/Coal Bed Methane (“CBM”) which commence production on or after April 1, 2009.

It is recommended that the tax holiday should be extended to the profit from production of natural gas produced in any block whether awarded under NELP-I to NELP-VII or CBM and should be available retrospectively. 

Rationale:

The said amendment is not in line with the promises made by the government since 1997 (Budget Speech), 1999 (NELP Policy) and onwards (Petroleum Tax Guide, signed Production Sharing Contracts (“PSC”) for NELP I to VII and signed Contracts for CBM Rounds I to III). Withdrawal of contractual commitments by the government is clearly discriminatory in nature and could lead to avoidable litigations. Each of the signed PSC and CBM contracts provide for fiscal stability and the operators could well resort to seeking international arbitration where it is a settled principle that sovereign governments are bound to honour contractual commitments.
10 C
Anomalies in the definition of ‘Undertaking’

Recommendation:

The limitation of the tax holiday for oil & gas to a single undertaking based on a single PSC is regressive and inconsistent with the construct of tax holidays for other sectors. This should be amended to define an ‘undertaking’ (consistent with the judicial decisions) that each distinct field development evidenced by a separate development plan should be an undertaking eligible for the tax holiday. This is all the more important as the amendment has been made retrospectively and declaring each block as a single undertaking, that too with retrospective effect, will adversely affect the profitability of operators.

Rationale:

The said amendment is not in line with the promises made by the government. 
11
ISSUES PERTAINING TO AGRO SECTOR

11 A
Weighted deduction for crop development and agricultural extension 
Recommendation:

Section 35(2AB) of the Act permits a weighted deduction of 200% of expenditure on Scientific Research, in-house Research and Development facility in specified industries. This facility should also be extended to expenditure on agricultural extension and crop development being done by all industries. By this, all companies engaged in extension of services/research will be encouraged to invest in the up-gradation of cultivation/Agricultural practices for improved returns to the farmers. 

Section 33A of the Act which permits Development Allowance for Tea plantations should also be extended to Crop Development of other cash crops like coffee, tobacco etc. with a weighted deduction of 150%. By this, those engaged in Crop Development/extension services/research will be encouraged to invest in the up-gradation of cultivation for improving returns to the farmer and enhancing export competitiveness.

Similarly, assistance given to farmers by the Industry towards modernisation of cultivation practices, e.g. Solar Barns, Seedlings, Irrigation Equipment, should be given weighted deduction in the year it is incurred.

Rationale:

The only way that farm yields can be improved and brought to international levels is by doing grass-root extension work. Enhancing productivity lies at the root revitalizing Agriculture, together with effective linkages to markets – both domestic and international. In this context, effective agricultural extension services are crucial to enable effective absorption of technology and best practices at farms. In order to ensure widespread reach of effective extension services, the providers of such services and those engaged in crop development activities need to be recognized on par with Research and Development.

11 B
Weighted Deduction for Oilseeds Extension Programme

Recommendation:

The industry is conscious of the fact that there is need for pro-active approach and enters into Oilseeds Extension Programme to provide to the farmers the necessary agricultural inputs to achieve higher productivity level. 

It is suggested that weighted deduction of 200% be granted in computing the taxable income to companies undertaking Oilseeds Extension Programme. 

Rationale:

Involvement of private sector in oilseed extension Programme will supplement Government’s efforts and will go a long way in increasing oilseeds production and productivity in the country.

11 C
Incentivizing investments in respect of agricultural infrastructure

Recommendation:

To provide boost to the agricultural infrastructure, tax incentives can take the following forms:

· deduction of proportionate profits for the total value of turnover arising from such computerized infrastructural facilities (in line with the provisions of section 80IA read in conjunction with section 80HHC) for purposes of simplification and avoidance of disputes. 

· deduction of 150% of the total expenditure incurred, both capital and revenue, for creating such infrastructure (similar to the provisions of section 35).

Further, section 80IA of the Act provides for deduction in respect of profits/gains from industrial undertakings engaged in infrastructure development. This covers road, bridge or rail, highway projects, water projects, ports, airports, telecommunication services, industrial parks and power generation. The definition of infrastructure should be extended to include rural infrastructure like: 

· Village kiosks housing IT infrastructure like computers, VSATs, Modems, smart cards, projectors, screens etc.

· Support infrastructure like solar-panels, UPS, Batteries etc. at these locations.

· Water harvesting facilities like check dams, wells ponds and other rain harvesting structures.

· Storages including farmer facility center housing training centers, cafeteria, health clinic, pharmacy, bank counters and necessary parking area.

· Green houses and poly houses.

Rationale:

There is an urgent need to invest heavily in building up of a viable and efficient infrastructure in the agriculture sector in India. This would necessitate building up of proper computerized infrastructural facilities and electronic highways for procurement, dissemination of best agricultural practices, weather information, storage practices etc. as well as offering the best possible price to the farmers. Also, this would result in cutting down intermediaries/middlemen and thereby reduce the transaction costs. In fact, the Government has recently launched the ambitious Bharat Nirman Program for upgrading the rural infrastructure covering roads, irrigation, drinking water, electricity, housing and telecom. The Government has also mentioned that this is an area with significant scope for public/private partnership. Proper tax incentives need to be provided for ensuring that the private Corporate Sector can also be involved in this gigantic developmental effort. 

12
ISSUES PERTAINING TO THE HOTEL INDUSTRY

12 A
PAN for payments in Hotels/Restaurants 

Recommendations:

Under Rule 114B of the Rules, PAN number is required for all payments exceeding Rs.25,000 in hotels and restaurants. This requirement should be dispensed with in case of payments made through credit cards.

This clause may be continued but its applicability can be restricted to hotels and restaurants for only cash payments above Rs.25,000. Alternatively, the limit can be enhanced to Rs. 100,000.

Rationale:

Most persons pay by credit card and it becomes a huge problem to collect PAN number in all instances. It is suggested that PAN number can be collected at the time of grant of credit cards and automatically the information can be collated in a routine manner from credit card companies for expenditure above a stipulated amount. 

12 B
Depreciation and Additional Depreciation 

Recommendations:

Hotels were eligible for the depreciation allowance of 20% on their plant (building) till March 31, 2002. The depreciation allowance for hotels was, however, scaled down to 10% vide Notification No. 291/2002 dated 27.09.2002.

Section 32 of the IT Act should therefore be amended to restore the depreciation rate to 20%.

Further, the additional depreciation applicable to Plant & Machinery under section 32(1)(iia) should also be allowed to hotels which have to make heavy investments in plant and machinery.

Rationale:

Hotel buildings constitute the ‘plants’ for the hotel industry as their usage is round the clock for 24 hours. The industry has to make very heavy investments in renovation, up-gradation and upkeep of the hotel buildings. Hence, the need for higher depreciation allowance.
13
ISSUES PERTAINING TO THE CEMENT INDUSTRY
13 A
Exemption under section 80-IA to Cement Industry

Recommendation:
As per the provisions of section 80-IA(4) of the Act, deduction is allowed on income earned by any enterprise carrying on the business of (i) developing, or (ii) operating and maintaining or, (iii) developing, operating and maintaining any infrastructure facility. It is recommended that benefits of section 80-IA of the Act should also be extended to Cement Industry.

Rationale:

For developing infrastructure facility, cement industry plays a major role by providing basic material i.e. Cement. Benefits under section 80-IA of the Act should also be extended to cement industry for their survival, which is adversely affected due to the increase in cost of production and excess supply as compared to demand, resulting in slash in the prices.

14
ISSUES PERTAINING TO THE POWER SECTOR
14 A
Deduction under section 80-IA to power plants
Recommendation:

As per the provision of section 80-IA(4)(iv) of the Act, profit earned by an undertaking is exempted if it begins to generate power up to March 31, 2011. In view of scarcity of power and to promote the power plants, exemption may be continued for another year for the power plants to be commissioned by March 31, 2012.

Rationale:

Power is the critical infrastructure on which the socio-economic development of the country depends. Therefore, it is necessary to promote this sector.

15.
ISSUES PERTAINING TO THE HEALTH & SCIENCE SECTOR
15 A
Expenditure on Scientific Research Expenditure on in-house Research & 
Development facility – Section 35(2AB) 

Recommendation:

Weighted deduction is available to a company engaged in the business of bio-technology or in any business of manufacture or production of any article or thing (including drugs or pharmaceuticals), not being an article or thing specified in the list of the Eleventh Schedule on Research & Development expenditure incurred upto March 31, 2012. Further, the weighted deduction is available only for expenditure on in-house R&D facility approved by the Department of Scientific and Industrial Research (DSIR). 

· Expenses incurred outside the R&D facility

The existing provisions do not specify as to whether the expenditure incurred outside the R&D units such as expenses on overseas trials, preparations of dossiers, consulting/legal fees for filings in USA for NCE (new chemicals entities) and ANDA (abbreviated new drug applications) as approved by the DSIR, are eligible for weighted deduction. Accordingly, such expenditure does not qualify for weighted deduction. Further, Indian companies incur substantial costs in defending their patent rights and applications in and outside India and these sums are not eligible for deduction. 

· Deduction where a part or entire manufacturing activity is outsourced

Weighted deduction is available only for companies engaged in manufacturing activity. There is lack of clarity on whether weighted deduction for R&D expenditure is allowed to companies where a part/entire manufacturing activity is outsourced to another company. 
· Expenditure on various statutory fillings and defending its patents

Indian companies incur huge expenditure for NCE/ANDA filings with the US FDA. Further, patents of the Indian companies are being challenged in US/Europe by the Multinational companies. The Indian companies have to incur huge expenditure in defending its patents which are the result of the R&D activity. If such expenditure is allowed for weighted deduction, companies would be able to realise the true value for their investments in R&D. It will attract more investments and increase Indian participation in global clinical trials. Such expenditure is a vital part of the R&D activity and accordingly, should be eligible for weighted deduction under section 35(2AB). 

· Expenses necessitated by current business needs

Pharmaceutical discovery research is a lengthy, risky and expensive proposition. Hence, provision should specifically allow weighted deduction in respect of expenses incurred outside the R&D facility which are necessitated by current business needs of the industry. 

· Clinical trials in approved hospitals be covered

Further, clinical trials carried out in approved hospitals and institutions by non-manufacturing firms to be covered within the ambit of expenditure eligible for weighted deduction. 

· Clarify whether approved expenditure or entire expenditure is covered

Companies engaged in R&D activity do not get weighted deduction in respect of expenditure not approved by DSIR though the R&D facility is an approved one. Accordingly, there is a need to clarify in the existing provisions whether only approved expenditure is eligible for weighted deduction or the entire expenditure in the approved R&D facility is eligible for weighted deduction. 

Rationale:

R&D is a high investment and high risk business. In some cases, it may be economically feasible to outsource a part of manufacturing activity to outside units. However, in such case the companies may not qualify for weighted deduction on R&D expenditure. The above amendment would provide relief to companies outsourcing their manufacturing activity and also engaged in R&D activity. 

Provision should be made specifically for weighted deduction of R&D expenditure in case of companies incurring R&D expenses where a part/whole of manufacturing activity is outsourced. 

15 B
Weighted deduction on Contributions for Research & Development

Recommendation:

There has been no increase in the percentage of weighted deduction on contributions made under section 35(1)(iia) of the Act to an exclusive R&D company approved by the specified authority.

It is suggested that the aforesaid anomaly should be abolished and the percentage of weighted deduction on contributions made to an exclusive R&D company for carrying research and development should be increased from 125% to 175%.
Rationale:

In the Finance Act, 2010, the percentage of weighted deduction allowable under section 35(2AA) of the Act on sponsored scientific research undertaken through an approved National Laboratory, University, Indian Institute of Technology and other specified institutions was increased from 125% to 175%. Similarly, the percentage of weighted deduction under section 35(1)(ii) of the Act on contributions made to approved scientific research associations, University, College or other institutions was also increased from 125% to 175%. However, similar increase in the percentage of weighted deduction on contributions made under section 35(1)(iia) of the Act to an exclusive R&D company approved by the specified authority, has not been allowed. 
15 C
Deduction from the business of operating and maintaining a hospital – 
Section 80-IB(11C) 

Recommendation:

100% deduction is available to an undertaking deriving profits from the business of operating and maintaining a hospital located anywhere in India, except excluded areas (certain urban areas). No deduction is available to hospitals set-up in specified urban areas.

The above deduction is available to hospitals for five consecutive years from the previous year in which hospital starts functioning. 

The deduction should also be extended to such urban areas. Also, extend the tax holiday period to 10 years or grant an option to the hospitals to select five consecutive years from initial 10 years of commencement. 
Rationale:

If India has to emerge as a low cost health care tourist destination, there is a greater need to set-up state of the art health care facilities in the metros, Tier I and Tier II cities in India. As per industry estimates, hospitals set-up in Tier II and Tier III cities have long gestation period. In view of huge capital outlay for set-up, typically hospitals may take 4-5 years to breakeven and hence, such hospitals would not be able to obtain the benefit of tax holiday. It is therefore necessary to extend the tax holiday benefit to hospitals set up in such urban areas to enable companies commit substantial investments required in the health care sector. This also leads to growth of tourism and associated industries in India. 

16
WEALTH TAX

16 A
Wealth Tax Act, 1957 (WT Act) be repealed 

Recommendation:

It is suggested that WT Act be repealed.

Rationale:

Wealth tax on all persons be removed. The amount of revenue collected on account of wealth tax is very meagre currently. The administration costs and collection costs are very high and only nominal revenue is generated for the department.

16 B
Modification of definition of assets liable to wealth tax w.r.t. building

Recommendation:

Presently wealth tax is exempt in respect of residential housing property allotted by a Company to an employee in whole-time employment having a gross salary of less than Rs. 5 lakhs. These provisions are more than 10 years old and therefore it is suggested that the limit for the exemption should be increased to Rs. 20 lakhs. 

Rationale:

Without prejudice to the above, it may be noted that the amount of revenue collected on account of wealth tax is very meagre currently. As per last year’s budget papers the projected revenue for 2009-10 was Rs. 425 crores and direct expenditure was Rs. 267 crores. Therefore, it appears that there is no purpose served in continuing with this tax especially when one considers the indirect costs incurred in the areas of assessments and appeals by the Income-tax Authorities as well as the large number of litigations involved.

16 C
Removal of Motor Cars used for commercial purposes from definition of assets contained in section 2(ea) of WT Act

Recommendations:

Currently wealth tax is levied on motor cars (other than those used by an assessee in the business of running them on hire or as stock–in–trade). It is suggested that motor cars be kept outside the ambit of WT Act.

Rationale:

In today’s dynamic world, maintaining conveyance i.e. motor cars, etc. by a business organization is a necessity. It helps in increasing the working efficiency of any organization. It is a time saving device as well. Further, the revenue generation from the levy of Wealth Tax on motor cars is almost negligible as compared to the input in terms of cost of evaluating the value of asset as the number of this type of assets is large in big companies. Yachts, boats and aircraft used for commercial purposes are not subject to Wealth Tax. Hence, it would be consistent if motor cars used for commercial purposes are also not subjected to wealth tax. 


INDIRECT 

TAXES

INDIRECT TAXES
1.
EXCISE ISSUES

1 A. Excise Duty Exemption For Ultra Mega Power Projects

Entry no 91A of notification no. 6/2006-CE dated 1-03-2006 grants excise duty exemption to goods required for setting up Ultra Mega Power Projects based on super critical coal-thermal technology with installed capacity of 3960 MW or above for which power procurement has been tied up through tariff based competitive bidding. 

The above referred exemption is available only if the like goods when imported in India are exempt from Customs Duties vide clause (a) of the condition no. 26.

Customs exemption notification no. 21/2002 dated 01-03-2002 vide serial no. 400 exempts import of goods (falling under CTH 9801) for setting up Mega Power Project with capacity of 1000 MW and above. However, there is no mention of Ultra Mega Power Project with super critical coal-thermal technology. It may give rise to litigations by way of refusal of exemption on supply of goods for setting up Ultra Mega Power Projects.

Suggestion:

An entry should be incorporated in Customs Notification no. 21/2002-Cus dated 1.3.2002 as under:

	Sr. no.
	Chapter Heading No.
	Description of Goods
	Standard rate
	Additional duty rate
	Condition no.

	400B
	Any Chapter
	Goods required for setting up of an Ultra Mega Power Project based on super-critical coal-thermal technology, with installed capacity of 3960 MW or above, from which power procurement has been tied up through tariff based competitive bidding.
	Nil
	Nil 
	-


The condition no. 26(a) against Sr. No. 91A of Excise Notification no. 6/2006 dated 1-3-2006 should be “deleted” to remove this anomaly.

1 B. Customs / Excise Duty Exemption To Capital Goods / Inputs 
Procured For R&D 
Purposes.

Alternative-1 

Capital goods / equipments / inputs necessary for carrying out research and development process are very expensive.  Burden of customs duty (in respect of imported goods) and excise duty (in-respect of indigenously procured goods) for R&D purposes, further adds to the costs of research & development. 

Suggestion:

 In order to provide relief to Research based Industries, import of capital goods and inputs should be fully exempted from customs duty.  Similarly, capital goods / inputs procured indigenously for research and development purposes should be fully exempted from excise duty.

Alternative-2

Presently input credit is available only if R & D equipment’s & raw materials are used in the same factory where excisable goods are manufactured.  Several manufactures have independent R & D locations where research is carried out independently before pilot production or bulk production is taken up in the factory premises.  In other words where R & D center is situated away from a factory premises input credit is not allowed in respect of inputs / capital goods procured for the purpose of research and development. Thus there is a discrimination between similarly placed units, one which has its R&D unit within its factory premises and the other which has its R&D center outside factory premises. 

Suggestion:

It is suggested that the existing rules be amended to allow CENVAT credit on equipment’s used for R&D purposes even if they are used in a location other than the factory premises.  CENVAT credit so taken may be allowed to be utilized for payment of excise duty on finished goods manufactured in any of the factory of such company. 

1 C. Assessment Of Goods Under MRP For Construction Machinery Parts

Central Govt. vide Notification No. 9/2010-CE (NT) dated 27-02-2010 had amended Notification no. 49/2008-CE (NT) dated 24-12-2008 which notifies goods to be cleared in respect of the MRP under Sec.4A of CEA’1944, by replacing Entry no. 108 from the ‘parts, components and assemblies of Automobile with ‘ parts, components and assemblies of Vehicles falling under Chapter 87’. 

Subsequently the above Notification was further amended by issuing another Notification no. 19/2010-CE (NT) dated 29-04-2010 by inserting a new Entry no. 109 for parts, components and assemblies of specified ‘construction equipments’ such as Cranes, Fork-Lift trucks, Excavators, Loaders, Crawlers etc.

Section 2(f)(iii) of the CEA’1944 extends the scope of the term ‘manufacture’ to the activity of packing, repacking, labeling or re-labeling the goods specified in the ‘Third Schedule’ to the Act . 

However, Entry no. 100 of the ‘Third Schedule’ to CEA’1944, pertaining to the parts, components and assemblies of automobiles has not been amended to cover either the parts, components and assemblies of vehicles or of construction equipments.  

Suggestion

If Entry no. 100 of the ‘Third Schedule to the CEA’1944 was purposely retained as such, then it is suggested that a clarification should be brought, stipulating that the parts, components and assemblies of the construction equipments mentioned in Entry No. 109 of Not. 49/2008-CE(NT) are outside the ambit of Section 2(f)(iii) of the CEA’1944.

If however, the intention of the Government is to bring such goods under the provision of MRP valuation, then a suitable amendment need to be done in Third Schedule of the said act aligning it with the Entry no. 108 and 109 of the Notification No. 49/2008-CE (NT).

1 D. Exemption To Non Mega Power Projects

The deemed export benefits given vide Para 8.3 (c) of the Foreign Trade Policy viz. i) import of duty free inputs, ii) duty drawback and iii) exemption / refund of Terminal Excise Duty (TED) are available in respect of supplies of goods for a project/purpose qualified as deemed export in terms of Para 8.2 of the FTP. Whereas all the three benefits are allowed to mega power projects in terms of Para 8.2(d) of the FTP, the non mega power projects (with a capacity less than what is prescribed for mega power projects) are barred from having the benefit of exemption/ refund of TED. 

Suggestion

In view of the special initiative of Ministry of Power, GoI for setting up power projects to bridge the power deficit, it is inevitable to extend the benefit of TED refund/ exemption to Non Mega Power Projects by amending the Foreign Trade Policy and by inserting an entry in the Notification no. 06/2006 of Central Excise. 

Comments: - As per current FTP (para 8.4.4), in respect of supplies made under 8.2(d), supplier shall be entitled to benefits in para 8.3(a), (b) and (c) whichever is applicable.

1 E. Valuation Of Packaged Commodities Meant For Industrial Consumers

On and from 14-01-2007, the definition of ‘pre-packed commodity’ in Rule 2 (l) of the Standards of Weights and Measures (Packaged Commodities) Rules, 1977 has been made cryptic – with the deletion of the erstwhile Explanations I & II and insertion of the words ‘and includes those commodities which could be taken out of the package for testing or examining or inspecting the commodity’.   

This changed definition is being used by the Central Excise Department with tacit support from the Legal Metrology Departments of the GOI and the State Governments to cover the commodities meant for industrial consumers also under the SWM (PC) Rules, 1977 for declaration of the maximum retail sale price [MRP]. The commodities meant for industrial consumers and falling under chapter sub heading nos. as covered in the Notification No. 2/2006 –CE (NT) dated 01-03-2006 as amended, issued under Section 4 A of the Central Excise Rules, 1944; are sought to be covered for valuation for discharge of Excise duty under Section 4 A of CEA, 1944 when such a provision is not intended either in the SWM (PC) Rules, 1977 or in the Notification issued under Section 4 A of CEA, 1944.     

Commodities meant for industrial consumers, packed for the purpose of safety during transit & storage and sold through dealer network are sought to be considered as retail packages liable for declaration of MRP in terms of Rule 2 A of the SWM (PC) Rules, 1977 and accordingly the valuation for discharging Excise duty under Section 4 A of CEA, 1944 with reference to a deemed (notional) retail sale price.

The explanation (given by the manufacturers of industrial products such as electric switchgear, circuit breakers etc.) that the commodities meant for industrial consumers are packed only for safe transportation & storage and their sale through the dealer network does not change their nature as commodities meant for Industrial use, is not being accepted.  Show Cause Notices seeking to demand differential duties (based on deemed notional retail sale prices) have been issued to the manufacturers, their vendors and stockists.    

Suggestion:

This anomalous situation of considering the commodities meant for industrial consumers as retail packages liable for declaration of MRP, purportedly brought about by the changed definition of ‘pre-packed commodity’ in Rule 2 (l) of the Standards of Weights and Measures (Packaged Commodities) Rules, 1977 on and from 14-01-2007, needs to be remedied as industrial products are needlessly sought to be considered as retail packages liable for declaration of MRP and accordingly for valuation for discharge of Excise duty under Section 4 A of CEA, 1944.    

It is therefore suggested that a suitable amendment be made retrospectively w. e. f. 14-01-2007 to the SWM (PC) Rules, 1977, in particular in Chapter II of the said Rules, to the effect that commodities meant for industrial consumers, whether purchased directly from manufacturers / packers or from the dealers in the retail net work would be excluded from the application of Rule 2 A of the SWM (PC) Rules, 1977 and accordingly also excluded for valuation for discharge of Excise duty under Section 4 A of CEA, 1944.

1 F. Exemption Under Central Excise Should Not Require Compliance Of Conditions Of 
Customs Notification
Serial no. 91 of Notification no. 6/2006-CE dated 01-03-2006 exempts “all goods supplied against International competitive bidding” from Central Excise duty subject to the Condition no. 19 which states “if the goods are exempted from duties of customs leviable under the First Schedule to the Customs Tariff Act, 1975 and the additional duty leviable under Section 3 of the said Customs Tariff Act when imported into India”.  The exemption under Customs is conditional upon complying with certain procedural / documents requirements.

The Central Excise Department is taking a view that for availing the benefit of Serial no. 91 of the exemption notification no. 6/2006-CE dated 01-03-2006, the conditions attached to the Customs Exemption notification no. 21/2002-Cus. dated 01-03-2002 as amended in particular Condition no. 31 or 32 as pertaining to serial no. 216 or 217 of the notification are also required to be complied with, which is neither intended nor warranted. It causes undue hardship to the domestic manufacturers. Further, it is illogical to call for compliance of conditions of imports for supplies by domestic manufacturer.

Suggestion:                      

It is suggested to issue a clarification on condition no. 19 to Serial No. 91 of the Notification 6/2006-CE dated 01-03-2006 so as to provide:

The exemption from duty shall be available for supply of goods under International Competitive Bidding vide Serial no. 91 of Notification 6/2006-CE dated 01-03-2006 “if the goods are exempted from duties of customs leviable under the First Schedule to the Customs Tariff Act, 1975 and the additional duty leviable under Section 3 of the said Customs Tariff Act when imported into India. Compliance of the procedural requirements of the Customs Notification no. 21/2002-Cus. dated 01-03-2006  to avail the benefits of the exemption under Central Excise shall not be insisted upon”.
1 G. Exemption From Central Excise Duty On Job Work Inputs For Supplies to Defense: 

Presently specified Defence undertakings like HAL, BEL, BDL, BEML etc procure Job Work Inputs without payment of duty for use in the manufacture of items for supplies to Defence, in terms of Notification No. 70/92 – C.E. dated 17-06-1992 as amended. This affords them a cost advantage by savings of C.E. duty on their inputs as compared to private sector companies licensed to manufacture Defence equipment.  

Suggestion:
It is suggested that the private sector licensed manufacturers of Defence equipment be afforded a level playing field by amending further the above Notification No.70/92 – C.E. dated 17-06-1992. 

The amendment should provide for procurement of the Job Work inputs by the private sector licensed manufacturers without payment of C.E. duty on the same lines of the procurement of the Job Work inputs by the specified Defence Undertakings.
1 H. Allow Exemption To Pre-Casting Activity Retrospectively/ For Intervening Period

Pre-cast concrete is a modern construction method which has a significant role in faster project execution, better quality & durability, smaller space requirement, less pollution at project sites etc., as compared to traditional in-situ construction.

The said activity was kept outside the purview of excise duty since 1990 onwards vide Notification issued u/s 3A of CEA 1944 and subsequently, vide Notification no. 6/2002-CE dated 01-03-2002 (Sr. No. 161 - CH 68.07). The exemption was withdrawn from 01-03-2006 vide Notification No. 21/2006-CE and such activities were brought under the ambit of excise duty. The exemption was again restored effective from 06-07-2009. 

These changes affected the ongoing construction projects, both in terms of cost escalation as well as commercial disputes with customers during the intervening period i.e. from 01-03-2006 to 05-07-2009. This has also caused undue hardship to the construction companies and is bound to entail unproductive litigation, leading to time and cost over-runs.

Suggestion:

Under the above circumstances, the exemption which was available while notification 6/2002 merits to be restored retrospectively w.e.f. 01-03-2006. The implication, otherwise, would be far fetched and of serious consequence both in terms of finance and administrative reason to all stake holders. 

On the above issue various Trade associations have already made representation to GOI and await a decision to restore the notification from 01-03-2006, which would eliminate unwarranted as well as unproductive litigation presently seized by DGCEI. 

1 I. 
Exempt Inputs Used For Manufacture Of Goods For Water Supply Project

While supply of goods for Water Supply Projects have been exempted from Central Excise duty, yet the contractor / manufacturer of such goods exclusively required for execution of project are denied the CENVAT credit in respect of inputs and input services. In other words, the situation impliedly adds to the project cost. 

Suggestion

It is suggested that the scope of serial no. 8 (d) of Notification 6/2006-CE-dated 1-3-2006 may be enlarged to accord ED exemption not only to finished goods but also to the inputs, raw material or consumables used for manufacturing of such finished goods. Such exemption may be allowed on the basis of a certificate from the jurisdiction district collector / magistrate along with a project authority certificate of the client. 

1 J. Job Work Valuation: 


In the Central Excise Valuation Rules, 2000 a new Rule 10A was inserted w. e. f. 01-04-2007 providing for payment of Central Excise duty by job worker (receiving free issue material from his customer) on the selling price of the customer. 

This is a draconian step and against the principle of transaction value in terms of Section 4 of CEA, 1944 as also against Section 2(f) since the new Rule makes even a trader supplying materials to the job worker a deemed principal manufacturer which is against the fundamental definition of manufacturer in terms of Section 2 (f) of CEA, 1944.  

This is also against the well laid principle of manufacturer in terms of the decisions of the Hon’ble Supreme Court in the case of Ujagar Prints 1989 (39) ELT 493 (S.C.) and Pavan Biscuits Co. Pvt. Ltd – 2000 (120) ELT 24 (SC).

Suggestion

Considering the above, Rule 10A as inserted (in the Central Excise Valuation Rules, 2000) providing for payment of Central Excise duty by job worker on the selling price of the buyer customer w. e. f. 01.04.2007,  should be deleted / withdrawn.   

1 K. Amendment In Rule 4 Of The Central Excise Rules, 2002 To Extend Warehouse Status To Depots Of Manufacturer
Presently for most of the excisable goods, duty is paid at factory gate. Rule 4 of the CER, 2002 provides for payment of duty when goods are removed or sold from warehouse. 

Suggestion:

i. the term warehouse in Rule 4 be amended to also cover Depots of the manufacturers;

ii.  and procedure be laid down for:


a. removal of final products from factory to Depot without payment of duty;


b. monthly payment of duty on such final products cleared and sold from the Depots 

(in a particular month) by the 



c.6th of the following month by debits in the PLA and the CENVAT Registers 


maintained at the factory.

1 L. Need To Liberalise Procedure Norms For Port Of Exports:
Presently Merchant Exporters executing Bond with their jurisdictional Maritime Commissioners are required to export the goods only through the port within the jurisdiction of the Commissioner under whom the Maritime Commissioner’s office operates [in terms of CBEC Circular No. 770/3/2004 –CX. dated 9-1-2004].  This poses logistics problems for the Merchant Exporters since the goods procured by them for export have to be necessarily transported and exported from the port within the jurisdiction of the Maritime Commissioner with whom the Bond is executed even when another port is available within close vicinity of the place of procurement of the goods.  

To illustrate if the Merchant Exporter has executed Bond with the Maritime Commissioner in Mumbai and if the goods to be exported are procured from Kolkata then the Merchant Exporter has to necessarily transport the goods to Mumbai (for export from Mumbai port) even when the near by Kolkata port is available for export. This increases transaction costs of the Merchant Exporters and may make them non-competitive in the international market.   

Suggestion:

It is suggested that the CBEC Circular No. 770/3/2004 –CX. dated 9-1-2004 be withdrawn and replaced by a fresh Circular providing for Export of goods by Manufacturer Exporters/ Merchant Exporters from any port of their choice. The present restriction of requiring the Exporters to export their goods only from the port within the jurisdiction of their Bond accepting authority should be dispensed with.  

For the above, the principle of issuing TRA [Telegraph Release Advice] for shifting the port of import under the Scheme of Advance License may be followed and the Merchant Exporters be allowed to declare the port of Export of the goods on the basis of the nearest port of choice as suitable to the Merchant Exporter.

1 M. End Use Based Excise Exemptions
GOI issues many end use based exemptions like supplies to Water Treatment Projects, Non-conventional energy devices, Defence, Navy etc. The manufacturers supply material against certificates as prescribed under the notification given by customers who are eligible for the exemption subject to conditions like Project Authority Certificate, Declaration by the Project authority for use of such goods for specified purposes only.

Often duty is sought to be demanded from manufacturers for alleged non compliance of the conditions of notification / non applicability of exemption to goods supplied, although such usage is certified by customer / excise authorities etc.

Suggestions: 

Condition and proper procedure should be inserted into such exemption notifications specifying the furnishing of an undertaking by the end user to pay central excise duty for non compliance of the conditions of end use of such goods for the specified purpose.

1 N. Time Limit For Return Of Input/ Capital Goods From Job Worker

Under the provisions of rule 4(5)(a), if the inputs or the capital goods sent for processing are not returned within 180 days, the manufacturer has to pay an amount equal to cenvat claimed on such inputs/capital goods. The re-credit of such amount is allowed as and when the inputs/capital goods are returned. The procedure involves unnecessary paper work. 

Suggestion:

In the event of strike/ lockout etc. in the job workers’ factory, the time limit should be suitably extended beyond 180 days. In case of capital goods, the time limit should be extended to the period of the entire contract. 

1 O. Power To Publish Names
Notification No. 15/2008 dt. 01-03-2008 and 30/2008 dated 01-07-2008, have acquiring delegated power to publish name of alleged person having not paid tax as mentioned in sub-rule (a) and (b) of Rule 3 and to effect provisional attachment of property for alleged reason. 

Such a delegated power in the hands of authority is unwarranted and goes counter to the cannon of adjudication system. It will be open to misuse and indulge in high handed manner or even enable to secure payment which may not be legally due as means of duress. Both the notification, apart from their inbuilt shortcomings of legal approval, would be potential contributors to increasing corruption & harassment and thus not in the larger interest of all stake holders. 

Suggestion

It is suggested that both the notifications be withdrawn since existing legal scheme is fully supportive to meet any such eventuality apprehended by the law makers in support of formulating above said notifications.

1 P. Issues In Cement Industry

1 P.1
Taxes And Levies On Cement

Though Cement is the most essential infrastructure input, the tax on cement is the highest among the items required for building infrastructure. The levies and taxes on cement in India are far higher compared to those in countries of the Asia Pacific Region.  Average tax on cement in the Asia Pacific Region is just 11.4% with the highest levy of 20% being in Sri Lanka.  

1 P.2
Uniform rate of excise duty on cement

Currently, different rates of Excise Duty are levied for bagged Cement. Till 28-2-2007, a Uniform rate of Excise duty was levied on cement. However, w.e.f. 1-3-2007, differential rates of excise duty are levied for cement, which presently are as under:

	Cement Meant  for clearance 
	Rate of duty 

	Having Retail Sale Price declared, not exceeding Rs.190/- per bag of 50 kg or Rs.3800 per tonne of cement.
	Rs. 290/- Per tonne.

	Having Retail Sale Price  declared exceeding Rs.190/- per bag of 50 kg or Rs.3800 per tonne of cement
	10% of Retail Sale Price

	Packed cement for industrial & institutional consumers & other than packed cement, i.e. loose cement 
	10% ad-valorem or Rs. 290/- Per Tonne whichever is higher. 


Suggestion:

 A uniform rate of Excise Duty be levied on Cement.

1 P.3
Abatement on Excise Duty levied on MRP basis

If the duty is based on Retail Sale Price, suitable Abatement should be allowed so that the cascading effect on tax on trade margins and tax on tax can be avoided.  If fact, such Abatement is normally provided in respect of all products where the levy is linked to Maximum Retail Price (MRP).

As an analogy, we may bring to your kind notice that even in the case of White Cement, which attracts duty based on MRP, an Abatement of 30% on MRP is allowed.

However, no Abatement has been given to OPC, PPC and Slag Cement, though Excise Duty is levied on the basis of MRP.

Absence of Abatement on Excise Duty discriminates between Cement and other products on which Excise Duty is levied on the basis of MRP.

Suggestion:

Abatement of 55%, as recommended by NCAER in their Report of 2005, be given to the Cement Industry on Excise Duty.

1 P.4
Restoration Of 4% Excise Duty On Asbestos Cement Roofing Sheets, Pipes And 
Allied Products Under Chapter No. 6811

The products mentioned above fall in Chapter no. 6811 and attract a basic Excise Duty of 10% as per Union Budget 2010-2011.

From the year 1991 (refer Notification no. 60/91-CE dated 25.7.1991 and excepting for a period of 3 and half months in between), these asbestos –cement products had enjoyed for several years full excise duty exemption thoughtfully granted by the Government of India to encourage utilization / consumption of pollutant fly ash – with the condition that the finished  products should contain a minimum of 25% fly ash by weight.

However, Notification no. 5/2006 – CE dated 1.3.2006 (item no. 9) had levied 8% basic excise duty on these products containing not less than 25% of fly ash by weight.

Later, this excise duty was reduced to 4% vide Notification no. 58/2008-CE dated 7.12.2008 (item no. 6) in the stimulus package on the condition of usage of not less than 25% of fly ash.

However, this concession was withdrawn vide Notification No. 15/2009-CE dated 6.7.2009  thereby taking the duty rate back to 8% even with the usage of 25% of fly ash.  This Notification further implied that even without the usage of flyash, the payable duty was 8%.  No distinction was made between usage of fly ash or no usage of fly ash in these products.

As mentioned in item (1) above, in the Budget of 2010-11, basic Central Excise duty on these products has been raised to 10%.

We would like to bring to your kind notice that ever since the exemption was granted in 1991, the industry had installed new equipment at  huge costs and started using fly ash and has been striving through research further investments and technological improvement to maintain the products quality and strength as required by the BIS Standards and towards reducing work place pollution.

Asbestos-Cement (AC)  products such as Roofing Sheets, Pipes, etc. deserve concessional duties on account of the following:

a. AC roofing sheets are basically for the rural poor,  providing them most cost effective, yet permanent roof.

b. AC roofing sheets are preferred and proven material for small industrial sheds and such other applications, being durable , heat – resistant and having good acoustic value.

c. AC Pipes are used in drinking water systems and the public at large with be benefited.

d. These products provide employment for lakhs of people  not only directly to employees working in manufacturing plants, but indirectly to those such as carpenters, fabricators at installation sites.

e. AC products are energy efficient as compared to other roofing products such as steel, aluminum, PVC, GI etc.

f. AC  products therefore can be  considered as very environmental friendly.

Suggestion:

Considering the above, we request you to kindly consider to revise the basic Excise Duty on products under Chapter 6811 to a basic rate of 4% .

1 Q. Issues In Pharma Industry

1 Q.1
Levy of Excise Duty @10% (Plus 3% Cess) On The Inputs (Active Pharmaceutical 
Ingredients Or Api) Whereas The Output Is Taxed @4% (Plus 3% Cess) 

Accumulation of Cenvat Credit in the books of manufacturers especially those who are not engaged in exports and cater only to the domestic market. The higher rate of duty paid on inputs has led to accumulation of Cenvat Credit in the books as the complete amount of duty paid on inputs cannot be set off against the output tax liability. Further, there is no provision to recover the accumulated Cenvat Credit, which is a cost to such Pharma manufacturer. 

Suggestion:
The excise duty rate of API may be rationalized and made at par with Pharma goods i.e. excise duty on the inputs (API) may be reduced from 10% to 4%. Alternatively, Government should introduce a refund mechanism to enable Pharma manufacturers to avail refund of excess cenvat credit especially in case of such an inverted duty structure. Introduction of such a mechanism would be relevant because in case the present inverted duty structure continues in GST regime (standard rate of 10% CGST for API and lower rate of 6% CGST for Pharma formulations), the impact of accumulation of Cenvat Credit would continue to be seen on the Pharma sector even under GST regime and the accumulated credit would continue to be cost to the Pharma sector. 

1 Q.2
Physician Samples Subject To Levy Of Central Excise Duty. 

Physician samples should be exempted from payment of Excise Duty since these are not commercial packs and are given free to doctors. All packs given to doctors are marked as “Physician sample, not for sale”. Further, physician samples supplied free of cost are exempted from levy of VAT. 

Suggestion:
Exemption from levy of central excise duty should be considered for physician samples as in line with exemption from levy of VAT. Also similar provisions for exemption under CGST and GST should be considered for supply of physician samples going forward. 

1 Q.3
Excise Duty On Pharmaceuticals 

As per Section 4A of the Central Excise Act, 1944, an abatement of 35% allowed for the purpose of levying Excise Duty on Pharmaceuticals.  An abatement of 45% to 50% is necessary to enable Pharma industry to cover its costs while calculating the Excise duty payable. Further there are other industries that enjoy a higher abatement percentage, the details are as under: 

Cigarettes and Paan Masala containing tobacco: 55% 

Clocks: 40% 

Mineral Waters: 45% 

Glazed tiles and vitrified tiles: 45% 

Suggestion:

This abatement should be increased to 45% to 50% as the current 35% abatement does not even cover the trade margins and the value of R&D costs and other costs associated with the Pharma Industry such as distribution of many medicines through “cold chain” – (e.g. Vaccines). There are increased expenses that need to be incurred by the Pharma companies. 

1 Q.4
Clarification On Area Based Exemption Schemes 

Many Pharma manufacturers have invested heavily in the area based exemption schemes in Himachal Pradesh etc. The sun set date for the said schemes was on 31 March 2010. There are many issues which would require clarification in the context. 

Couple of the issues are mentioned below: 

 In case the manufacturing plant produces some different products from the same plant and machinery installed before 31.3.2010 or with some modifications/ additional machinery after 1 April 2010, then would such products be eligible for excise benefits under the said scheme? 

 If the manufacturing plant decides to manufacture packing material such as bottles, tubes (backward integration) in house for which it installs additional machinery after 31 March 2010, would the Company be in a position to avail excise benefits on the products presently manufactured as they would be packed in the said bottles, tubes? 

Suggestion:
It is suggested that suitable clarification be provided and incorporated in the relevant notification(s) so as to avoid ambiguity in interpretation of such issues and possible litigation going forward. 

1 R. Issues In Edible Oil Industry

1 R.1  Grant Excise Exemption To Encourage Value-Addition In Rice Bran Oil Processing
Refined Rice Bran Oil is used as a premium cooking oil in countries like Japan, Korea, China, Taiwan, Thailand & U.S.A.  Besides refined rice bran oil, a number of value-added products including nutraceuticals are produced from the by-products generated during the refining of rice bran oil. 

Although India is the second largest producer of paddy in the world, but the concept of production of value added products is in the infancy stages in the country.  It needs to be encouraged through appropriate policy measures.  At present rice bran oil is covered under chapter heading 1515 9040 subject to 4% excise duty vide notification no. 59/2008 CE dated 7-12-2008. 

Suggestion:

There is an urgent need to consider full duty relief to “Refining of Rice Bran Oil & Processing of its By-Products” with a view to encourage value-addition in this area.

1 R.2  Excise Exemption On Food Grade Hexane

The Solvent Extraction Industry uses food grade hexane (2710.12) to process oilseeds & oil bearing material to recover vegetable oil and residual product called oilmeal is either consumed locally or exported for cattle/poultry feeds.  The industry consumes about 120,000 KL of food grade hexane per annum.  Earlier, the solvent extraction industry was exempted to pay excise duty on food grade hexane under L6 License upto March 1994. Subsequently, this exemption was withdrawn and excise duty of 32% was levied which was reduced to 16 percent in July, 2004.  Currently,  14% excise duty plus 3% education cess is levied on food grade hexane. 

The solvent extraction industry is an Agro Food processing and export oriented industry identified as thrust area by the Government of India.  Oilmeals export is earning over Rs. 8,000 crores of foreign exchange per annum facing stiff competition in the international market could be given some support by restoring exemption on food grade hexane from excise duty.   

Suggestion:

It is, therefore, suggested that food grade hexane (No. 2710.12) used in the processing of oilseed and oil bearing material, be exempted from the purview of excise duty or reduce excise duty to 10% from the present level of 14%. 

1 R.3 Grant General Exemption To Vegetable Oil Refining Industry From The Excise Duty
At present refined vegetable oils and vanaspati is liable to nil rate of excise duty, so the by-products of this industry are not liable for excise duty by virtue of notification No. 89/95-C.E. dated 18th May, 1995.  But still excise authorities at some of the places are demanding excise on these by-products. 

Suggestion:

To settle this controversy, we suggest that general exemption from excise duty be granted to by product arising from “Refining of Vegetable oils and manufacture of vanaspati”.

1 S. Allowing Abatement In Case Of Cement Clearances Which Are Subjected To Mrp 
Valuation.

In the General Budget 2007-08, by way of Notification No.4/2006-CE dated 1.3.2006, as amended, Cement falling under Chapter 25 of the Central Excise Tariff was subjected to Ad valorem Duty chargeable @ 10% MRP Printed on the Retail packages or Rs.290/- whichever is higher and the Valuation is to be made with reference to Retail sale Price.  

In terms of Section 4A(2) of Central Excise Act, 1944, the Central Government is empowered to grant abatement at fixed percentage in respect of goods that are subjected to charging of duty on valuation with reference to ‘Retail Sale Price’.

As per the definition the ‘Retail sale price’ includes all taxes, local or otherwise, freight, transport charges, commission payable to dealers, and all charges towards advertisement, delivery, packing, forwarding and the like. 

Suggestion:

Since, Excise Duty is a tax on manufacture of goods and the post removal expenses are not to be added to the value for purposes of valuation, it is suggested that the Government may consider allowing ‘Abatement’ in respect of cement that is subjected to Valuation with reference to its retail sale price. 

1 T. Exemption To Goods Falling Under Chapter Heading 2710.11.90 From Excise Duty In 
Excess Of 14%.

All petroleum goods (solvents) falling under chapter heading 2710.11 except for Motor spirit (falling under 2710.11.19) were exempted from payment of duty in excess of 14% vide notification no. 18/2009- CE dated 07th July 2009 and the exempted goods were mentioned as goods falling under tariff heading 2710.11.11, 2710.11.12 & 2710.11.13 and Naphtha falling under heading 2710.  As Naphtha covered under tariff heading 2710.11.90 has been exempted by name, this exemption is not available to other similar goods falling under sub-heading 2710.11.90 and such goods continue to attract higher duty @ 32%. 

Suggestion

This anomaly may be corrected by suitable clarification/amendment in notification no. 18/2009- CE dated 07th July 2009 by including sub heading 2710.11.90 also under exemption.

1 U.  Issues In Cigarettes & Tobacco Products 
Goods like cigarettes, whose price is largely constituted of tax, offer lucrative arbitrage and are vulnerable to large-scale smuggling must be reserved for exclusive central taxation in the form of central excise at specific rates. The current system of Central, single-point, length-based specific excise duty for cigarettes has ensured dispute free buoyancy in revenues for more than 20 years. This structure of taxation has proven to be a far more efficient for revenue collection from cigarettes than the erstwhile ad-valorem system. 
Retention of this tax structure for cigarettes has also been recommended repeatedly by eminent economists  and  authoritative  studies  [Chelliah (Tax Reforms Committee,1992),  NIPFP (Reforms of Domestic Trade Taxes in India, Issues and Options, 1994),  Sarangi (Committee on Excise Structure Rationalisation, 1999),  Kelkar (Report on Indirect Taxes, 2002 and Report of the Task Force on Implementation of the FRBM Act, ,2003), and Ministry of Health & Family Welfare (Report on Tobacco Control in India, Ministry of Health & Family Welfare, 2004), IMF & World Bank (Curbing the Epidemic - Governments and Economics of Tobacco Control)]. 

The efficacy of the specific levy, from a revenue perspective, can be gauged from the fact that on a volume base of about 96 billion cigarettes the excise duty collection in 1984/85 (ad-valorem) was approximately Rs. 988 crore whilst on the same volume base the collections in 2009-10 (specific) was about Rs. 9,759 crore – a tenfold growth.  

Suggestion:

Accordingly, the single-point Central, specific duty structure must be retained for cigarettes.

1 U.1 
Amend The Existing Excise Slab Of Filter Cigarettes Of Length Not 
Exceeding 60 
Mm To A Slab Of Filter Cigarettes Of Length Not Exceeding 
65 Mm With A 
Levy Of Central Excise Duty Of Rs. 200/- Per Thousand Cigarettes.

1 U.2 
The Excise Duty On Other Filter Cigarettes Be Maintained At The Current Level 

The new segment of filter cigarette (length not exceeding 60 mm), introduced in the Union Budget 2010, was expected to combat the duty evasion of about Rs.1200 crore to Rs.1500 crore per annum by the manufacturers of illegal, duty evaded filter cigarettes that are sold at Rs. 1 per stick, by providing an opportunity to the legitimate cigarette industry to offer duty paid filter cigarettes to consumers at competitive price. 

However, the combined levy of Central Excise Duty @Rs. 689.07 per thousand cigarettes and State taxes (at rates up to 25%) precludes the possibility of offers by the legitimate industry to consumers at price points equal to or near the price point of Rs. 1/- per stick offered by the illegitimate cigarette manufacturers.  In fact, post the Union Budget 2010, the legitimate cigarette industry launched filter cigarettes of 59 mm at the cheapest viable price point of Rs. 15/- for a pack of 10 cigarettes, as a result of which consumers have to pay at least Rs. 1.50 per stick for the cigarettes.  Further, the cheapest viable price point for the legitimate industry is Rs.20/- per pack of 10 cigarettes for filter cigarettes not exceeding 70mm length.

Whilst the illegal filter cigarettes of length not exceeding 70mm are available to consumers at Rs. 1/- per stick, the consumers are not seeing any value in the 59 mm filter cigarettes available at Rs. 1.50 per stick and filter cigarettes not exceeding 70mm in length at Rs. 2/- per stick.  Consequently, the legitimate cigarette industry has not been able to sell the brands launched under the new segment of 59 mm filter cigarettes and the growth of illegal filter cigarettes continues unabated by reason of the extremely attractive price point at which such illegal filter cigarettes are available in the market. In fact, as per industry estimates, the volumes of the legitimate industry at the Rs. 2/- and Rs 1.50 price point has significantly come down from approximately 4745 million cigarettes per month a year ago (49% of the industry) to a current level of about 1550 million cigarettes per month (16% of the total industry). Further, it is anticipated that growing input costs and steep rates of VAT imposed by certain States on cigarettes (as high as 22% in some cases) may soon render even the Rs.2/- per stick price point economically unviable for the legitimate industry. This, it is apprehended, will provide further impetus to the growth of illegal filter cigarettes and duty evasion. To combat the menace of growing illegal filter cigarettes, the existing excise slab of Filter Cigarettes of length not exceeding 60 mm should be amended to a slab of Filter cigarettes of length not exceeding 65 mm with a levy of Central Excise duty of Rs. 200/- per thousand cigarettes.

In order to address the wide disparity in income distribution in India, the specific excise duty structure on cigarettes should facilitate the legitimate cigarette manufacturers to offer their brands of cigarettes to the consumers at multiple price points. This will not only combat the growing illegal trade in cigarettes but would also leverage revenue efficiency thereby contributing to revenue growth of the National Exchequer. 

Suggestion:

It is recommended that the existing excise slab of filter cigarettes of length not exceeding 60mm be amended to a slab of length not exceeding 65mm with an excise duty levy of Rs. 200/- per thousand cigarettes. Further, to enable the legitimate cigarette industry to continue to operate at price points of Rs.2/- and above, the Excise Duty on other filter cigarettes should not be increased any further and be maintained at the current level. This would provide the legitimate industry with viable price points to combat the menace of illegal, duty evaded cigarettes.

1 U.3
Harmonisation Of Rates Of Tax On Tobacco Products And Products 
Made With 
Tobacco Substitutes
In Chapter 24 of the Central Excise Tariff, the rates of excise duty applicable to similar products is not consistent, in that, while a progressive, slab-wise rate of tax has been has been put in place for cigarettes made with tobacco, the same has not been adopted for cigarettes made with tobacco substitutes. A similar situation exists in respect of bidis – in fact, bidis made with tobacco substitutes are not even covered specifically in the Tariff.

Accordingly, an alignment is required for cigarettes and bidis made with tobacco substitutes.  Specifically, the following need to be addressed:

Cigarettes of tobacco substitutes:  Internationally no differentiation is practiced in levy of duty on smokeable products in terms of whether such products contain tobacco or are made with tobacco substitutes. In India, however, the rate of duty on cigarettes of tobacco substitutes is a single flat rate irrespective of the length of the cigarette whereas in case of cigarettes containing tobacco there are seven slabs of duty rates. Logically there is no reason why duty on cigarettes of tobacco substitutes should not be aligned to cigarettes containing tobacco in line with the international practice in this regard. 

Bidis of tobacco substitutes: The Central Excise Tariff does not have a separate Tariff Heading for bidis of tobacco substitutes. This should be corrected and the rate of duty should be the same as that applicable to Tariff Heading 2403 10 90 – Bidis : Other.

Suggestion:

The excise duty slabs and rates for Cigarettes of tobacco substitutes be made identical to levy on cigarettes containing tobacco. 

A specific Tariff Heading for Bidis of tobacco substitutes be introduced with the same rate of duty as is applicable to ‘Bidis – Other’.



These measures will, effectively, stop the malpractice by some unscrupulous manufacturers of clearing products containing tobacco as products of tobacco substitute.

1 U.4
Increase The Rate Of Central Excise Duty On Cigars, Cheroots And 
Cigarillos

Cigarettes are highly taxed products and the effective rate of excise duty on filter cigarettes of length exceeding 75 mm but not exceeding 85 mm is Rs. 2,017.77 (inclusive of Education Cesses) per thousand cigarettes and that of cigarettes exceeding 85 mm length is Rs. 2,433.89 per thousand cigarettes. These cigarettes sell at price points of Rs. 5 per stick and above. 

Any domestic manufacture of cigars/ cigarillos may attract such cigarette smokers, which will sub optimise the revenue collections of the National Exchequer in view of the fact that the effective rate of excise duty on Cigars / Cigarillos at a price point of Rs. 5 per stick is much lower at Rs 1,517.19 per thousand. 

Further, the lower rate of central excise duty on cigars, cheroots and cigarillos, provides an opportunity to the unethical manufacturers to clear cigarettes under the garb of cigars / cigarillos and thereby evade excise duty.   

Cigars, cheerots and cigarillos are smoked by the affluent class of society but are taxed under Central excise at basic excise duty rate of 16% or Rs 1,227 per thousand, whichever is higher whilst filter cigarettes (of length greater than 75 mm but less than 85 mm) and cigarettes of length greater than 85 mm are taxed at a much higher rates – currently Rs. 2,017.77 and Rs. 2,433.89 respectively (inclusive of Education Cesses).

Suggestion:

In order to ensure a level playing field between cigars and cigarettes and to curb tax evasion, the excise duty on cigars, cheerots and cigarillos should be brought up to par with the highest rate of excise duty applicable on cigarettes, i.e., Rs. 2,433.89 per thousand cigarettes (inclusive of Education Cesses). 

1 U.5
Excise Duty On Cigarettes Used Captively For Testing

As per prevalent practice in the cigarette industry, captive testing of small quantities (ranging from 0.15% to 0.25% of total manufacture) of loose as well as packed cigarettes is carried out to monitor and ensure quality of the product. The tests involved include machine tests and testing through actual smoking. While there was never any dispute on the dutiability of cigarettes tested by means of actual smoking, the industry had always maintained that cigarettes tested captively by machines were not exigible to duty. The CESTAT also confirmed this view. However, in 2002-03 the Supreme Court held that even cigarettes tested captively in machines would be exigible to duty, provided the same are not destroyed during the process of testing. Pursuant to this judgment, innumerable disputes have arisen with the Department on what machine tests are destructive.  Further, costs have also increased by way of duty paid on cigarettes used in non-destructive quality tests.

To avoid unnecessary litigation with the Department in this regard and considering the fact that these tests are conducted to ensure quality for the consumer, it is recommended that the Central Excise laws be amended to render cigarettes used in captive, machine based quality testing duty-free. While the revenue impact will be insignificant, such an amendment will remove pinpricks in operations and needless litigation. In the event any misuse of this facility is apprehended, a limit up to which such cigarettes remain duty-free could be incorporated in the provisions. For example, it could be provided that cigarettes used in captive, machine based quality testing will be exempt from excise duty up to 0.25% of the total production of that specific brand of cigarettes during the month or up to the actual quantum of cigarettes tested, whichever lower. 

Suggestion:

It is recommended that Excise laws be amended to provide full exemption from excise duty to cigarettes tested captively for quality purposes, subject to conditions stated above.
1 U.6
Duty On Leaf Tobacco At Auction Platforms

Cigarettes are generally manufactured in India with flu cured Virginia tobacco that is sold through auction 
platforms under the aegis of the Tobacco Board. An effective method for curbing manufacture of illegal, duty 
evaded cigarettes would be the tracking of all leaf tobacco sold through the tobacco auction platforms.

Suggestion:

In line with customer-wise sales details that are required to be submitted to the Tobacco Board in respect of export sales of tobacco, buyers from tobacco auction platform should also file complete details of sales made to their domestic customers of tobacco. 

1 U.7
Actualisation Of Revenue Potential Of Tobacco
The tobacco taxation policy has sub-optimised the revenue potential of the tobacco sector by excessively burdening the cigarette segment of the industry. This has not only deprived the Exchequer of much larger revenue collections, but has also been unable to curtail overall tobacco consumption.

Cigarettes are subject to very high and discriminatory taxation vis-à-vis other tobacco products. 

· The total tax on cigarettes (Excise Duty plus State Taxes) is as high as 135% of the ex factory price. 
· India features amongst the top 18% of all countries in terms of Total Tax paid as a percentage of MRP. 
· India already features amongst the countries with the highest percentage in terms of cigarette duties paid per thousand cigarettes as a % of per capita GDP (India – 2.67%, Pakistan – 1.49%, Japan – 0.39%, USA – 0.25%). 
· The high rate of taxation on cigarettes in India has led to a situation where consumption level of cigarettes is the lowest in the world (India – 99, Nepal – 274, Japan – 2028). 
· The tax burden on cigarettes is about Rs 1649/- per kg of tobacco used whilst the same is only about Rs. 100/- for other traditional tobacco products in 2008/09. 

The high incidence of tax on cigarettes coupled with the large differential in excise duty rates between cigarettes and other tobacco products is forcing consumers to shift to cheaper and revenue in-efficient forms of tobacco consumption resulting in the revenue collections being sub-optimised.

While overall tobacco consumption is growing in India, the cigarettes’ share of total tobacco consumed has declined from 23% in 1971/72 to approximately 15% in 2009. The diversion to cheaper, lightly taxed tobacco products by consumers is also evident from the fact that the consumer spend on cigarettes is now less than that on non-smoking tobacco products. In fact, the share of cigarettes in overall consumer spend on tobacco has dropped from about 41% in 2007/08 to around 39% currently.

It is now a well established principle that sustainable tax buoyancy can be realised only by expanding the tax base. This principle stands reinforced by the experience of China where, despite their per capita incomes being more than twice as much as India’s, rates of taxes on cigarettes are half of those in India, resulting in the tobacco sector generating as much as 14 times the revenue collection from the Indian cigarette industry.

The need of the hour is for an equitable tax regime for tobacco products that maximises contribution to the Exchequer. This fact has also been acknowledged by the Government. The “Report on Tobacco Control in India” published by the Ministry of Health and Family Welfare notes:

“Extend the ambit of tobacco product taxation…. To hitherto untaxed or lightly taxed products such as beedis and chewed tobacco products, and bring their taxes on par with those on cigarettes…..” 
Suggestion:

In order to ensure sustainable tax buoyancy from tobacco it is recommended that the tax base is widened by bringing in the large unorganised segment of the tobacco sector into the tax net, and the large differential in central excise rates between cigarettes and other tobacco products be reduced gradually.

1 U.8
Restricting  Misuse Of Lacuna In I(D&R) Act
Cigarettes fall under ‘Scheduled Industry’ of the I (D&R) Act, 1951. Accordingly, factories where cigarettes are manufactured require a licence under the Act. However, ‘factory’ as defined in the Act excludes units where manufacturing is carried on with the aid of power provided not more than 50 workers are engaged as well as units where manufacturing is carried on without the aid of power provided not more than 100 workers are engaged. Taking advantage of this lacuna in the definition of ‘factory’ under the Act, unethical operators set up small units for the manufacture of cigarettes without obtaining the stipulated licence from the Central authorities. 

In line with extant policy, all cigarette manufacture within the country must be brought under compulsory licensing, irrespective of the number of people employed in the Unit and whether power is used or not.

Suggestion:

Licensing under I(D&R) Act, 1951 be made compulsory for all Cigarette manufacture in the country, irrespective of the size and nature of the Units in which such manufacture is undertaken, without any exceptions based on whether power is used for the manufacturing process or the number of persons employed at the cigarette manufacturing Units.

1 U.9
Declaration By Importers Of Filter Rods And Tow

Illegal, duty evaded Filter Cigarettes are generally manufactured by importing Filter Rods (which are required for manufacture of Filter Cigarettes) as well as Cellular Acetate Tow - which is an essential ingredient for manufacture of Filter Rods. Such illegal manufacture can be greatly reduced if the supply of filter rods and tow to the unethical manufacturers can be curbed.

Suggestion:

Filter Rod/Tow importers be  required to file monthly returns to the Central Excise & Customs Departments on their inventory positions as well as Names and Addresses of their customers, i.e., cigarette manufacturers, along with invoice-wise details of sales made to such customers. 

1 V. Procedural Issues

i)
Central Excise statutes be amended to bring in a time limit (say, 45 days) within which 
applications for remission of duty and destruction of goods are disposed off. Additionally, to 
hasten the process, assessees be allowed to get the goods tested (on the basis of samples 
collected and sealed by excise authorities) at any of the notified laboratories.
ii)
Central Excise statutes be amended to make clearance of scrap / waste arising out of the 
manufacture of finished / intermediate goods duty free.
iii)
Section 11B be amended to provide relief to assessees in cases of erroneous collection of 
duty and further, not be made applicable to duty paid on captive consumption, return of pre-
deposits made in the course of litigation and excess duty paid under provisional 
assessments, 
as determined at the time of finalisation.

iv)
Section 5A be amended appropriately to prevent retrospective effect of changes in 
Notifications in case these are detrimental to the assessee.

v)
Central Excise statutes be amended to remove the requirement of pre-deposit of disputed 
duties, or, restrict it to not more than 5% of disputed taxes only. Further, the statutes be 
amended such that appellate authorities are not drawn from the Department. 

vi)
Time limit for return of inputs and capital goods removed to job-worker premises be done 
away 
with. Alternately, 

vii)
Jurisdictional authority be delegated the necessary powers to extend the time limit of 180 
days 
for return of inputs from job worker for reasons beyond the control of the 
manufacturer, like strike/lockout at the premises of the job worker. In respect of capital 
goods the time limit be extended for the duration of the contract with the job-worker 
based on which such capital goods are sent out. 

viii)
Central Excise statutes be amended to allow removal of inputs ‘as such’ on payment of 
excise 
duty at the rate prevailing on the date of removal and the value for purpose of duty 
determination be the Weighted Average Cost of the inputs as on that date (as per the 
assessees books of accounts).

ix)
9-It is recommended that the Cenvat Credit Rules, 2004 be amended appropriately to 
enable credit of full Cenvat in respect of capital goods in the year of receipt in to the 
factory. This 
would be in line with the provisions on cenvat credit in respect of inputs.

x)
10-In order to improve the cost competitiveness of Indian industry it is recommended that 
cenvat credit be allowed in respect of fuels (like HSD, etc.) used for captive generation of 
power by manufacturers of excisable goods.

xi)
11-Cenvat Credit Rules 2004 be amended to facilitate storage of capital goods, on which 
credit has been availed, outside the factory of the manufacturer without reversal of Cenvat 
credit.

1 W.
Time Limit For Disposing Off Applications For Destruction Of Goods Post Rg1 
Stage

Occasionally, some inherent damage or manufacturing defect, rendering the goods unfit for consumption or marketing, are detected after the recording of manufacture in the RG1 (i.e., after recognising manufacture of a finished good exigible to excise duty). Under Rule 21 of the Central Excise Rules, 2002, destruction of such goods, on remission of excise duty, can only be done after obtaining permission from the jurisdictional Commissioner of Central Excise. The excise authorities normally give permission after getting the damaged/defective goods tested at notified laboratories to satisfy themselves on the condition of the goods.  On many occasions, the authorities keep such applications pending for a long time, at times up to 5 years. Till such time the destruction is allowed by the authorities, the stocks of damaged/defective goods have to be stored by the assessee. This is not only hazardous in many cases (e.g., contaminated food products, infested tobacco products, etc.) but also economically inefficient since these goods block up valuable storage space. 

As per CBEC’s Excise Manual of Supplementary Instructions, in the normal course the Department should accept the assessees views that the goods are rendered unfit for consumption or marketing and accord permission within a period of 21 days or earlier, if possible. Where samples are drawn, such permission should be accorded within 45 days. These instructions are, unfortunately, not adhered to in most of the cases. 

Suggestion:

It is recommended that the provisions of Central Excise statutes be amended to bring in a time limit (say, 45 days) within which applications for remission of duty and destruction of goods are disposed off. Additionally, to hasten the process, assessees be allowed to get the goods tested (on the basis of samples collected and sealed by excise authorities) at any of the notified laboratories.


1 X.
Excise Duty On Packaging Materials 

Packaging Cost constitutes a large proportion (30% to 35%) of the cost of processed food products.  The industry uses packing materials such as Printed Laminates, Pet Jars, Corrugated Cartons, etc., all of which currently attract 10% excise duty. Cenvat credit is not available in respect of the excise duty since most processed foods are exempt from excise duty.

In the recent past the cost of packaging materials have increased significantly due to increase in the cost of inputs for packaging materials. Consequentially, the excise cost on this account has also increased. In view of the fact that the intention of the Government is to have zero excise cost fro processed foods, the packaging material used in the processed foods industry should also be exempt from excise duty.

Suggestion:

It is recommended that the packaging materials used in the food processing industry – including Printed Laminates and Pet jars (falling under Chapter 39 of the Central Excise Tariff) and Corrugated Cartons (falling under Chapter 48 of the Central Excise Tariff) – be fully exempted from Excise Duty. In the event any misuse is apprehended, a scheme similar to CT3 Certification may be introduced.    

1 Y.
Excise Duty On Intermediate Goods Captively Consumed

At present, many food products are exempt from payment of excise duty.   At times, during the course of manufacture of these exempted food products, certain intermediate products are produced which are consumed almost immediately within the factory of production. An example of this is “Invert Syrup” (basically sugar dissolved in water) used for manufacture of biscuits.

The Central Excise Department contends, in many cases, that these intermediate products are “marketable” and hence, dutiable. In spite of the fact that these intermediate products do not have any shelf-life, are not marketable and are consumed captively for manufacture of finished processed food products, the disputes with the Department in this regard has led to voluminous litigation and unnecessary harassment of assessees. 

Suggestion:

It is, therefore, recommended that in line with the general excise exemption given to intermediate products that are captively consumed for manufacture of excisable final products, excise exemption be also extended to intermediate products that are produced and captively consumed within the factory for production of excise exempt processed foods. To prevent any misuse, duty may be imposed in case of clearance of these intermediate products from the factory.  

1 Z.
Excise Duty On Matches

Safety Matches are classifiable under Central Excise Tariff Heading 360590. The rate of duty on matches is 10%. However, full exemption from excise duty is available if none of the following processes is ordinarily carried on with the aid of power during manufacturing:

i. Frame filling

ii. Dipping of splints in the composition for match heads 

iii. Filling of boxes with matches

iv. Pasting of labels on match boxes, veneers or cardboards

v. Packaging

Typically, matches are manufactured with the aid of power in:

i. Units where power is used for dipping of splints in the composition of match head and the rest of the processes like box filling , tens packaging, unit packaging  and bundle packaging, etc. are done manually.
ii. Units where power is used across the manufacturing processes.

Currently most of the match manufactures in the country belong to categories (i) listed above. Wimco Ltd. and one or two other units are the only few Fully Mechanised Match Units operating in the country.

There is large-scale avoidance by many manufacturers at the Units where power is used for the process of dipping of splints into the chemical composition. These Units sell chemically dipped head splints (i.e., matchsticks - on which no excise duty is levied) to Units that pack the matchsticks without using power and thus, clear the matches without payment of duty.
Suggestion:

To ensure a level playing field it is recommended that:
A level playing field should be provided by exempting all matches from central excise duty – irrespective of mechanised / semi-mechanised / manual manufacturing, or,

Excise duty be levied on all matches that have undergone manufacturing with the aid of power (in respect of any of the specified processes) even if the matches are ultimately cleared from Units that do not use power for the process of packing. This will ensure a reduction in avoidance of excise duty. 

1 AA.
Reduction Of Excise Duty On Poly-Coated Paper Products – Central 
Excise Tariff No. 
4811 59 00 

Paper and paperboard that is coated / impregnated / covered with plastic is classified under Central Excise Tariff 4811 59 00 with an excise levy of 10% ad valorem – even as a large number of paper / paperboard items covered by Central Excise Tariff 4802, 4804, 4805, 4807, 4808 and 4810 are exigible to excise duty only at 4% ad valorem.

Plastic coated paper and paperboard are essentially bio-degradable paperboard and is an eco-friendly substitute for plastics which do not conform to requisite hygiene and environmental standards.  The global trend is to actively discourage the use of plastics and to replace it with coated paper / paperboard.  

In India the major consumers of this type of paper / paperboards are SSI / SME units engaged in manufacture of paper cups that are increasingly being supplied to institutional customers like the Railways, the FMCG sector and the household sector.

Suggestion:

It is recommended that since SSI / SME units are not in a position to avail CENVAT credit the excise duty on plastic coated paper / paperboards, classifiable under Central Excise Tariff 4811 59 00 be reduced to 4% from 10% - in line with most other paper / paperboards classifiable  under Chapter 48.  Not only will this provide substantial relief to the SSI / SME sector such a move will also be a “green” initiative in line with global trends. 

1 AB.
Procedural Simplification For Exporting Excisable  Goods
For removal of goods from the factory for exports the manufacturer exporters are required to file one “application for removal form” (ARE-1) each day.  When there are bulk orders and the cargo is moved from the factory to the premises of the Container Freight Station (CFS) over a period of time (i.e., rather than on a single day) multiple ARE-1 are required to be filed for export to be made to a single customer.

Suggestion:

· Large manufacturer exporters be permitted to raise one single ARE-1 for all the clearances made (i.e., for the aggregate quantity of clearances made over say a week) for export of cargo to a single customer. This would reduce the number of ARE-1s being raised for clearances from the factory for a single customer order.

· The process of submission of proof of exports should get simplified in view of the fact that the process of obtaining endorsements on the ARE-1s post the exports is a highly time consuming process. The data relating to proof of exports should automatically flow between the customs and central excise department without the need for the exporters to get involved in the process. 

· Excise duty on stock transfers should be removed where the end product of the recipient unit is excisable and is eligible for taking Cenvat credit. Since the transaction of stock transfer is revenue neutral in such cases, there is no adverse impact on the exchequer.

1 AC.
Issues In Processed Food Industry

AC.1
Exemption From Central Excise Duty On Bakery And Confectionery 
Items

F&B products sold in hotels are exempt from Central Excise duty with exception of Bakery and Confectionery items. Even though bakery and confectionery products comprise a relatively miniscule portion of total F&B sales, hotels are subjected to maintenance of cumbersome records and myriad procedural formalities under the Central Excise laws – without any significant contribution to the exchequer.

This levy does not get the benefit of small scale industrial activity either since no State Government recognises the activity as an industrial activity and issues SSI registration.

Suggestion:

In order to provide administrative relief to the hotel industry it is recommended that all bakery and confectionery products be exempted from Central Excise duty on. Alternately, an exemption can be given based on turnover as is given to small scale units under Central excise laws – which, at present, is Rs 1.50 crore per annum.

1 AC.2
Confectionery  

After Biscuits, Confectionery is the second largest category in the processed food industry.  Whilst there are several players in the organised sector, a large part of the industry operates in the unorganised sector. The fragmented nature of the unorganised sector enables it to avoid appropriate oversight, resulting in products of questionable quality, flouting of labour laws and, inevitably, escape of tax revenues.

The consequential cost disadvantage faced by the organised sector has been compounded further by steep increases, in the recent past, of input costs, packaging costs, power and fuel costs, etc., coupled with manifold increase in transportation costs.

Pertinently, by virtue of being one of the highest consumers of sugar, the confectionary industry has strong linkages to agriculture. A fillip to this industry, therefore, also impacts the agri-sector favourably by way of improved farm-gate prices.  

In order to mitigate the issues faced by the organised sector the Government is requested to consider central excise exemption for confectionary – in line with what has been extended to Biscuits.    

Suggestion:

It is recommended that Sugar Confectionery having MRP up to Re 1/-, falling under Chapter Headings 1704 90 20 / 1704 90 30 / 1704 90 90 / 1806 90 20, be exempted from Excise Duty.   

1 AD.
Duty on Clearance Of Waste Generated


 
Central Excise authorities insist on payment of excise duty on clearance of waste that arises during the course of manufacture in case the inputs are those on which cenvat credit has been availed by the assessee. The rationale for the duty demand seems to be that since cenvat credit has been availed on the inputs, clearance of waste arising out of usage of such inputs for manufacture are also liable to excise duty. As a result of the position taken by the Excise Authorities, mere generation of waste (e.g., paper 
scraps arising in the course of slitting paper bobbins, slag generated by usage of fuel oils, etc.) is being held to be ‘manufacture’ of a ‘marketable product’ and hence, dutiable. 

The CBEC has already clarified that duty should not be demanded on waste packages / containers used for packaging cenvatable inputs when cleared from the factory of the assessee availing Cenvat credit. This clarification is based on the Hon’ble Supreme Court’s judgment in M/s West Coast Industrial Gases Limited v. Commissioner of Central Excise.

There are instances where the Commissioner (Appeals) has set aside Orders of the Department demanding duty on clearances of waste generated during manufacture in respect of one particular Unit of an assessee, while, on an identical issue Show Cause Notices have been issued to sister Units of the same assessee. It is submitted that clearance of scrap/waste generated by the use of cenvatable inputs in the manufacturing process is, conceptually, the same as clearance of waste packages and containers and should, therefore, be outside the scope of central excise levy.

Suggestion:

It is recommended that the provisions of the Central Excise statutes be amended to make clearance of scrap/waste arising out of the manufacture of finished / intermediate goods duty free. 

1 AE.
Inverted Duty Structure

Pens (value not exceeding Rs. 200/-) and Parts of Pens have been exempted from Central Excise Duty vide Notification No. 06/2006-C.E. dated 1st March 2006. Accordingly, no countervailing duty is also leviable on import of these goods. Moulds used for manufacturing pens and parts of pens are, however, exigible to excise duty at 10%. Accordingly, countervailing duty is payable at the same rate on import of such moulds.

Consequently, there is an inverted duty structure situation, in that, pens (value not exceeding Rs. 200/-) and parts of pens can be imported at an effective import duty rate that is lower than the effective import duty rate applicable on moulds used for manufacture of such pens and parts of pens. The importer is also not in a position to take cenvat credit of the countervailing duty paid on moulds since the finished goods are exempt from central excise duty.

Suggestion:

To remove the above mentioned anomaly, it is recommended that moulds imported for manufacture of pens (value not exceeding Rs. 200/-) and parts of pens be exempted from central excise duty. In case any misuse is apprehended, appropriate end-use certification may be taken from the manufacturers.

1 AF.
Inputs Cleared ‘As Such’


Rule 3(5) of Cenvat Credit Rules, 2004 provides for payment of excise duty on inputs / capital goods equal to the credit availed on them in case they are cleared from the factory ‘as such’. In order to comply with this provision, the manufacturer has to keep track of inputs, the rate of duty at the time of their entry into the factory and the value at which they were purchased – until such time that the inputs are in stock. Since maintenance of such voluminous data over long periods is prone to human error, very often there are objections by Departmental officers, particularly Audit, and consequent litigation. 

Suggestion:

It is recommended that Central Excise statutes be amended to allow removal of inputs ‘as such’ on payment of excise duty at the rate prevailing on the date of removal and the value for purpose of duty determination be the Weighted Average Cost of the inputs as on that date (as per the assessees books of accounts).

1 AG.
Excise Duty on Couplings

CBEC has issued clarification vide dated 15.6.09 that pipe fittings are separate commodity and therefore the term “Pipe” mentioned in the Excise Exemption  Notification would not cover “Pipe fittings”. 

Suggestion:

It is submitted that mere change of shape and size of pipe for use in pipe line, is not emergence of a new product and pipe would continue to be pipes for carrying water and therefore excise exemption should also be extended to pipe fittings.

1 AH.
Input Tax Credit for Coal and Furnace Oil Industry

In the paper industry Coal is used to generate Steam which is an essential input for manufacture of Paper & Paperboards. Similarly, Furnace Oil is used for burning lime in lime kilns. This process is essential for recovery of chemicals and is vital for cost effective manufacture of paper & paperboard. 

Under EXCISE the input tax credit is not available in respect of Coal and Furnace Oil since these are categorised as ‘fuels”. However, as far as the paper and paperboard industry is concerned, these items are essential inputs for the manufacturing process.

Suggestion:

Sicne coal and furnace oil are essential inputs, credit may be permitted for manufacture of paper and paper board.

1 AI.
Levy Of Clean Energy Cess On Coal 

The Govt has levied this new cess on coal, peat and lignite w.e.f. 1.7.2010. Energy is one of the major cost drivers for cement being 47% of cost of production ( 26% of Total cost). Though levied as a duty of excise, no cenvat credit is being allowed against this. This cess, along with state VAT etc. is putting further pressure on an Industry faced with surplus capacity, falling realizations and increasing costs.

Suggestion:

Cenvat credit be allowed on Clean Energy Cess so as to mitigate the impact on costs.

Clean Energy Cess be waived on coal used in relation to manufacture of export goods.
1 AJ.
Independence of Adjudication Wing

Currently the Adjudicating authority of Central Excise plays a duel role of maximizing tax collection to meet their targets and also adjudicators of disputes, which results in their bias towards attaining their targets, resulting in assessees making appeals leading to avoidable litigations.

Suggestion:

Adjudicating authority be separate Wing at the Central Excise Commissionerates.

1 AK.
NCCD on Crude Oil

The Ministry of Finance introduced National Calamity Contingent Duty of Excise @ Rs 50 per metric ton on indigenous crude oil and simultaneously an additional duty of customs at the rate of Rs 50 per metric ton on imported crude oil effective 1st March 2003.  This duty was to be valid for one year i.e. upto 29th February 2004 so as to replenish the National Calamity Contingency Fund, but it continued after the expiry of the said period.  

Suggestion:

NCCD on Crude Oil should be abolished. However, if the same is not possible then atleast CENVAT credit may be allowed against payment of excise duty on finished petroleum products manufactured from crude.

1 AL.
Power to Grant or Take Away Exemption Retrospectively



Sub-Section 2A of Section 5A of the Central Excise Act, empowers the Executive to clarify the applicability of a Notification by inserting an ‘Explanation’ in the Notification within one year of its issue and provides that such explanation shall have effect from the date of the original Notification.

The power to issue explanations beneficial to the assessee, with prospective effect, already exists per sub-section 1 of Sec. 5A. However, sub-section 2A provides for retrospective effect of a Notification, merely by insertion of an ‘Explanation’ subsequently. To the extent such ‘Explanations’ are to the detriment of assessees, such a provision is unjustified and inequitable since it causes undue hardship.

Suggestion:

Section 5A be amended appropriately to prevent retrospective effect of changes in Notifications in case these are detrimental to the assessee.

1 AM.
Pre-Deposit Requirement for Appeals
 


Currently, the quasi-judicial process under the Central Excise law empowers Departmental officers to adjudicate assessments and appeals. Section 35F empowers Commissioner (Appeals) or the Appellate Tribunal to deal with the applications filed for dispensing with the deposit of duty demanded or penalty levied. The appellate authority uses this power with discretion, resulting often in undue hardship to the assessees.

Considering the Department’s stated commitment to increase tax compliance voluntarily through objectivity, transparency and judiciousness, at least the first Appellate Authority should be free from constraints of the Department and, therefore, be from a Department other than Finance, ideally, belonging to the Ministry of Law and Justice. Since this may not be possible in the immediate future, at least the requirement for pre-deposit of duty and penalty arising out of Order-in-Original and the first Order-in-Appeal should be done away with or, at the very least, be restricted to a reasonable quantum, say, 5% of the disputed tax. 



Suggestion:

It is recommended that the Central Excise statutes be amended to remove the requirement of pre-deposit of disputed duties, or, restrict it to not more than 5% of disputed taxes only. Further, the statutes are amended such that appellate authorities are not drawn from the Department. 

1 AN.
Tea Fortified With Vitamins – Chapter 09.02 

The CBEC had clarified vide CBEC circular No 931/21/2010-CX., Dated: July 15, 2010, that Tea falling under Chapter 9 when fortified with vitamins will need to be classified under Chapter 21.

A fortified product by itself will not change the character of the product. Over the past several years efforts from government and industry have seen fortification initiatives being tried and tested in several product formats: iodised salt, fortified atta with vitamins and fibre, cereal flakes with nutrients, biscuits, vegetable oils with vitamins, Vanaspati with Vitamin A & D, Fruit juices with vitamins, milk products with vitamins, etc.  However, the classification of all these products remain unchanged, despite the fact that they are fortified, since fortification does not involve ‘manufacture’ of a new product.  In the case of tea also, the product continues to remain and retain all the essential characteristics of Black Tea even after fortification and there is no `manufacture’ as envisaged under the Central Excise Act. 

Suggestion:

We humbly request for issue of a suitable clarification confirming that Fortified teas as explained above, will merit classification under Chapter 9.02 since this product is  commercially known and marketed as ‘tea’

1 AO.
Water Filters Functioning Without Electricity And  And Replaceable Kits Thereof

In the Union Budget 2007/08, the Central Government with a view to provide pure drinking water to the masses, granted full exemption from excise duty to Water purification devices not using electricity.

Para 146 of the Budget speech of the Union Finance Minister  P. Chidambaram Is reproduced herein below:

Quote:

To provide access to pure drinking water for households and communities, I propose to fully exempt from excise duty water purification devices operating on specified membrane based technologies as well as domestic water filters not using electricity”.

                                                                                                                              …..Unquote 

Notification No 6/2006 CE dated 1.3.2007, Sr No 8C, as amended by Notfn. No 25/2008 dt 29.4.2008, exempts , “Water filters functioning without electricity and pressurised tap water, and replaceable kits thereof”  from excise duty.

In three years since excise benefit has been there – the market has been developed and Industry has introduced purifiers that meet the stringent USEPA, safety standards at a low and affordable price point. The commitment to give highest safety standards to the lowest segments of the society is also reflected in a study published by NIV – where it was shown that some of the gravity devices give complete protection from Virus.

Recently wall mounted purifiers using the same technology have been introduced. This product also does not require electricity but requires pressurized water. Since this does not require electricity, it saves on the carbon dioxide emission. Studies indicate that use of these purifiers prevents emission equivalent to combustion of 2 LPG cylinders per year which is an extremely valuable contribution to environment. It is also noteworthy that the NIV study indicates that even some of the UV devices used in higher income group for purification is ineffective against virus.

Suggestion:
The Chamber humbly requests that “Water filters functioning without electricity and replaceable kits thereof”  be also granted exemption from excise duty. This will encourage and support green and safe technology.

1 AP. Clarification required for determination of cost of production based on previous 
year’s cost of production In case of captive consumption.

Issue 

Presently the goods manufactured for captive consumption is valued on the basis of Rule 8 of the Excise Valuation Rules, 2000 i.e. on cost of production + 10%. CBEC Circular No 692/08/2003-CX dated 13-02-2003 provides that cost of production of captively consumed goods will be done strictly in accordance with CAS-4. 

Clause-6 to Chap-6 of ‘ Guideline to CAS-4’ issued by ICWAI prescribes the periodicity of certificates and basis for calculation of cost of production for captive consumption in respect of existing product as the actual cost for the previous period.

The field formation is insisting assesses to opt for provisional assessment as per Rule 7 of the Central Excise Rules, 2002 which is not mandatory in terms of the said provision.

Suggestions: - In view of the aforesaid CBEC circular and Guidelines issues by ICWAI suitable, clarifications may be issued to the effect that the  assessee can determine the cost of production based on previous period figures for the purpose of discharging the excise duty liability subject to the condition that the assesses pays the differential duty liability along with interest at the end of the year and also clarify that provisional assessment is not necessary in such cases.  

2. CUSTOMS ISSUES

2 A.
Level Playing Field For Domestic Capital Goods Industry

The Indian Capital Goods Industry (Private and Public Sectors) has, over the past 6 decades, built expensive and sophisticated manufacturing facilities and has also acquired “State-of-the-art" technology for supplying complete range of equipments required by Core Sectors viz. Fertilizer, Power, Oil & Gas, Gas Process, Refinery, Coal Mining, etc.  The Indian industry has also fully geared up to cater to the requirements of Defence, Nuclear power, Aerospace and other strategic sectors.

Government has given preferential treatment / exemptions to certain industries and has reduced the custom duty from age old 85% to Zero / 5% / 7.5% (please refer Annexure 1):-   

Zero duty (CD - Nil + CVD – Nil) for Oil & Gas (NELP, Petroleum Operations undertaken under specified contracts, Petroleum Operations undertaken by ONGC and OIL under PEL or ML issued or renewed after 1.4.99 and granted by GOI or any State Government on ‘nomination basis’).  Power (Mega Power, Nuclear and Hydel Power Projects), Specified Goods for Road Projects, etc.

· Full Deemed Export Benefits are allowed to the Domestic Manufacturers. (Please refer Table B of Annexure – 1)

· 5% duty (CD – 5% + CVD – 10% or as applicable) for Fertilizer, Coal Mining, Refinery, Power Generation, High Voltage Transmission Projects, LNG Re-gasification Plant, Project Imports (98.01) etc. (Table A of Annexure – 1)

· Deemed Export Benefits not available.

Suggestion

To offset a part of the cost disadvantages faced by the domestic Capital Goods manufacturers (details in Annexure – II) and also to implement uniform tax structure, we propose the following:

· Remove all exemptions of Zero and 5%, i.e. impose customs duty – CD 7.5% + CVD 10%. Allow domestic manufacturers to import raw materials, components and consumables at five percent duty than that of finished product.

This will help:

· In maintaining Uniform tax system.

· Domestic industry to compete with the foreign companies in India and create reference from Indian projects, which can be used for qualifying and securing business in overseas market.

· Domestic industry’s presence will increase competition and ultimately reduce the cost of the project.

· In long term maintenance of the project at economical cost.

· Generate Multiplier effect on employment generation & GDP growth.

Annexure 1-

	Description 
	Basic Custom duty
	CVD*
	SAD
	Total
	Deemed Export

	
	
	
	
	
	
	

	Fertilizer projects
	5%


	10%


	4%


	20.94%
	Not Available

	Coal mining projects
	5%
	10%


	4%
	20.94%
	Not Available

	Power generation projects including gas turbine power projects (excluding CPPs set up by projects engaged in activities other than in power generation)


	5%


	10%


	4%


	20.94%


	Advance License, Duty Drawback



	Barge Mounted Power Plants


	5%
	As applicable


	4%


	5% +  CVD + 4% SAD


	Not Available

	Goods specified in List 17 required for setting up crude petroleum refinery

	         5%

 
	10%


	4%


	20.94%
	Not Available

	(a)  Machinery, Instruments, apparatus & appliances, as well as parts (whether finished or not) or raw materials for the manufacture of above said items & their parts, required for renovation or modernisation of a fertiliser plant ;

(b)  Spare parts, other raw materials (including semi finished material) or consumables stores, essential for maintenance of the fertiliser plant mentioned above
	         5%


	10%


	4%


	20.94%


	Not Available

	All goods, for renovation or modernisation of a power generation plant (other than captive power generation plant)
	        5%

        
	10%


	4%


	20.94%
	Advance License, Duty Drawback



	Goods specified in List 44 required for use in High Voltage Power Transmission Projects
	        5%    

	As applicable
	4%
	5%  + CVD + 4% SAD
	Not Available

	Goods required for Projects for LNG Re-gasification Plant (98.01)
	       5%


	10%


	4%
	20.94%
	Not Available


*    3% Education cess is also applicable

Zero Duty Projects

	Description 
	Basic Custom duty
	CVD*
	SAD
	Total
	Deemed Export

	
	
	
	
	
	
	

	Goods specified in List 12 required in connection with petroleum operations undertaken under petroleum exploration licenses or mining leases, as the case may be, issued or renewed after 1.4.99 and granted by the Government of India or any State Government to ONGC or OIL on nomination basis.
	NIL


	NIL


	NIL


	NIL


	
Advance License, Duty Drawback, TED Refund



	Goods specified in List 12 required in connection with petroleum operations undertaken under specified contracts
	NIL


	NIL


	NIL


	NIL


	

	Goods specified in List 12 required in connection with petroleum operations undertaken under specified contracts under the NELP
	NIL


	NIL
	NIL
	NIL
	

	Goods specified in List 13 required in connection with coal bed methane operations undertaken specified contracts under the Coal Bed Methane Policy
	NIL


	NIL


	NIL


	NIL


	

	Goods required for setting up of any Mega Power Project that is to say -

(a) an inter-state thermal power plant of a capacity of 1000 MW or more;  or

(b) an inter-state hydel power plant of a capacity of 500 MW or more, as certified by JS – MOP
	        NIL


	NIL


	NIL


	NIL


	

	Goods required for setting up of any Nuclear Power Project specified in List 43, having a capacity of 440 MW or more.
	        
	NIL
	
	NIL


	

	Water Supply Projects (98.01)
	NIL
	NIL
	NIL
	NIL
	

	CG and spares thereof, raw materials, parts,  material handling equipment and consumables for repair of ocean going vessels by a ship repair unit registered with DG of shipping
	NIL
	NIL
	NIL
	NIL
	

	Goods specified in List 18 required for Construction of Road
	NIL


	NIL


	NIL
	NIL


	


Project Import Rate of Duty

	Description
	Basic Custom duty
	CVD
	SAD
	Total

	All goods (98.01)
	           5%
	10%
	4%
	20.94%


*    3% Education cess is also applicable

Annexure 2- 

Cost disadvantages to the Indian companies due to costs which are not applicable to Foreign Contractors for Zero duty projects.

	S. No.
	Items
	Impact

	1
	Terminal Sales Tax / VAT varies between states (2%- 15%)
	2.20- 16.5



	2
	Entry-tax / Octroi 2.5% on material (2.5% to 5%)
	1.3



	3
	Sales-tax on indigenous inputs (2% on 10%)
	0.2



	4
	Reimbursement of Excise Duty 10% x 10%


	1.0

	5
	Customs duty on consumables (26.85% on 2.5%)

 
	0.67



	6
	Financing Cost (4% differential in Indian and foreign interest rates on 40% working capital)
	1.6



	7
	Inadequate infrastructure 
	5.0



	
	Total
	11.97 – 26.27


2 B.
Zero Duty Imports For Construction Equipments

“Zero” duty import allowed under Customs Notification No. 85/99 dtd. 06-07-1999 to contractors.

Customs Notification No. 85/99 dtd. 06-07-1999 issued by MOF, allows import of goods at “Nil” rate of duty for execution of projects, financed by United Nations, World Bank, Asian Development Bank and other international organisations, approved by the Govt. of India.

With regard to road projects, funded by the above agencies, imports of construction equipment are being allowed to contractors for execution of projects at “zero” duty (Basic + CVD) whereas indigenous manufacturers of such equipment like Excavators, Compactors, Wheel loaders, etc have to pay basic customs duty of 7.5% on their imported inputs.

Domestic manufacturers are thus in a serious disadvantage cost wise.

Suggestion:

To ensure level playing field, GoI should permit indigenous manufacturers of such equipment to import their required inputs for such supplies under notification no. 85/99.

Alternatively, DGFT should allow import of inputs at “NIL” rate of duty (Advance authorization for Deemed Exports) OR Deemed Export Duty Drawback to domestic manufacturers.

2 C.
Deemed Export Benefits To Non Mega Power Projects Under Icb
Power projects not covered under Para 8.2(f) of the Foreign Trade Policy 2004-09 (FTP-2004-09) are eligible for deemed export benefits under Para 8.2(g) of the FTP 2004-09. 

Clause iv of Para 8.4.4 of the FTP-2004-09 restricts the deemed export benefits on goods supplied to such power projects as given in para 8.3(a) - Advance Authorization for import of duty free inputs/raw material/ components and /or para 3.4(b) -Deemed Export Drawback of duties paid on inputs used in manufacture of goods for supply to such Power Project. 

However, refund of Terminal Excise duty as provided in para 8.3(c) is not available on goods supplied to such Power projects. In absence of the benefit of refund of Terminal excise duty, the benefits given in para 8.3(a) and (b) are meaningless. 

Suggestion

It is therefore requested to extend the benefit of refund of Terminal excise duty as provided in Para 8.3(c) of the FTP-2004-09 to power projects covered under para 8.2(g) of FTP-2004-09.

2 D. Import Of Second Hand Machinery

(a) As per the present policy, old machinery can be imported without any restriction of age, resulting into huge import of second hand construction and other machinery into India. This is affecting the domestic capital goods industry adversely.

Suggestion

· Customs duty on second hand machinery should be enhanced to minimum 25% so that new machines are not imported under second hand machinery. Since the value of second hand machinery is very low the marginal increase of customs duty should not render imports costly.

· To enable the industry gather data on actual imports of second hand machinery, imports should be restricted to two ports.

2 E. Agencies /Funds Notified For The Pupose Of Deemed Export Benefits
Following Agencies/Funds notified by Min. of Finance, Dept. of Economic Affairs vide their Public Notice No. 1(FT)/DEA/2000 dated 9th August, 2000, for the purpose of Deemed Export benefits :-

1. International Bank for Reconstruction and Development (IBRD) and the International Development Association (IDA)

2. International Fund for Agricultural Development (IFAD)

3. Asian Development Bank (ADB)

4. Organisation of Petroleum Exporting Countries (OPEC) Fund

5. Yen Credit channelised through Japan Bank for International Cooperation (JBIC) (Development component only)

6. Swedish International Development Agency (SIDA)

apart from categories of supply mentioned under Para 8.2 (a) to (j) of Foreign Trade Policy.  

Suggestion:

Projects funded by Asian Development Bank are eligible for benefits both under Foreign Trade Policy and exemption under Customs Notification No. 84/97 and Central Excise Notification 108/95.  It is requested that the remaining agencies be included in Customs Notification No. 84/97 and Central Excise Notification No. 108/95 so that the same criteria is applicable for above agencies.

2 F. Imports - Procedural Aspects

	Sr.

No
	Existing System
	Problems 

Encountered
	Suggestions

	1
	In terms of Sec. 61 of the Customs Act, interest is payable on the warehoused goods, if the goods are not ex-bonded within 3 months.
	The normal warehousing period under Sec. 61 is one year, hence the charging interests on duty for the goods kept in the warehouse beyond 3 months, defeats the very purpose of one year validity of the bond.


	The warehoused goods may be allowed to be ex-bonded at least up to one year, without payment of interest on duty.

	2
	Tools & Equipment for repairs of Machinery by foreign technician. When imported machinery is required to be repaired by foreign technicians, they either bring the tools & equipment along with them or the same are sent by Air separately. Which could be new or old / used, on returnable basis.  In which case customs insist for payment of duty, which is to be refunded under Sec. 74 under Drawback scheme.


	It is highly impossible for foreign technicians to pay the customs duty and then obtain refund u/s 74 under drawback scheme.  It seriously affects the repair work and at times the foreign national is compelled to stay back at a heavy cost.
	When tools & equipment are brought by foreign nationals either along with them or separately, same may be allowed to be cleared through Customs without payment of duty on an undertaking to take the same back with him or separately within a stipulated time.

	3
	Project Import  Registration 

a)   At present while registering   the project, the importer is required to give bond for  CIF value along with   2%   of CIF value as Cash deposit up to Rs. 50 lakhs and Bank guarantee for an amount in excess of Rs. 50 lakhs.

b) For the completion of reconciliation and refund of above deposit, plant site verification by the Central Excise authorities of the range where the project is situated is insisted upon.


	a) It takes years for completion of the reconciliation process and the cash deposit remains locked up with the customs indefinitely so also the bank charges of bank guarantee for indefinite periods.

b) Reconciliation process involves inspection of the plant by CE authorities and in large plants and machinery it is almost impossible to show him physically where exactly the imported goods were used, other than through documentary evidence, which causes undue delay in completion of reconciliation process.
	a) The requirement of 2% cash deposit and B/G be dispensed with and in lieu thereof, undertaking of the importer be accepted.

b) Instead of plant site verification, a certificate from the Project authority, which in most of the cases are Govt. or PSU’s that plant has been commissioned furnishing details of imported goods used in the plant/ machinery along with a Chartered Engineers Certificate may be accepted.

	4
	Many times, exporters have to clear the imported materials on payment of duty without waiting for the license / other formalities in order to deliver equipment on time. In such cases duty drawback is not allowed
	Duty drawback is not allowed for duty paid materials, if the same is not initially declared in the license application.
	Duty drawback should be allowed in such cases by asking the exporter to delete the item imported on duty payment from the import license.

	5
	Ref: Deemed Export – Para 8.2 (f) and 8.4.4 (iii), 4.1.3 (Advanced authorization for duty free imports)

Customs Notification No. 21/2002 dated 1st March, 2002 – Serial No. 214, 216 and 217, PEL / ML, issued after 1st April 1999 / Petroleum Operations under Specified Contracts / Petroleum Operations under NELP, a domestic bidder / contractor is allowed duty free import of inputs (i.e. raw materials, components and consumables alone) required for the export product whereas the foreign bidder/ contractor is allowed duty free import of various goods required as a final product under the contract and also allowed duty free import of (temporary import of equipment on re-export basis) various equipment such as derrick barges / pipelay barges and the like equipment required in the construction / installation of platforms and pipelines.  Thus the domestic bidder / contractor has to pay customs duty as applicable for the import of marine spread vessels and like construction equipment on re-export basis.


	As most tenders are under International Competitive Bidding, both domestic and foreign bidders should have equal advantage / benefit on taxes and duties.  However presently the domestic bidder has to pay 15% of normal duty on the construction plant and equipment on the undertaking to re-export the same in six months.

Further, the Day rates towards hiring of these vessels are very high (USD 1Mn to USD 5Mn per day) and hence time taken in Customs for imports and re-export formalities, which presently takes 2 days or more depending upon dealing officers is a direct loss to India’s exchequer for vessels standing at Port and doing nothing and these huge sums are ultimately paid by GoI thru ONGC, pushing up the project cost.  If procedure is simplified, this huge unnecessary FE outflow can be stopped.
	Advance Authorization (Para 4.1.3 of FTP) for deemed export supplies should be suitably amended to allow duty free import of marine spread vessels and other related construction equipment on re-export basis.

	6
	When an imported consignment is required to be taken to a vendor’s works (as free issue) for manufacturing, earlier we used to obtain an endorsement form the customs authorities at the port which enabled the vendor to avail CENVAT.
	From October 2006 customs authorities have withdrawn this procedure which is causing lot of inconvenience.
	The customer authorities should revert back to the practice of endorsing the CENVAT declaration on the Bill of Entries facilitating availing of CENVAT credit at Vendor’s works. The CENVAT credit rules need to be amended for accepting customs endorsed declaration as a valid document for availing CENVAT CREDIT.



	7
	Customs Notification No. 27/2002 dated 1st March, 2002 – Temporary Import of Machinery and Equipment on re-export basis – Condition No. (1) of the Customs Notification says “the goods have been taken on lease by the importer for use after import”
	As the Condition No. 1 mentions that the goods taken on lease, the customs do not allow temporary import of such goods on re-export basis under the above Customs Notification, unless the Contract Agreement or the Charter Hire Agreement specifically mentions the word “on lease” in the agreement.  The condition makes it difficult for the importer (Indian Companies) who has to temporarily import the various equipments such as Derrick Barge/Pipelay Barge/Tug and like equipment required in Construction / Installation of Platforms and Pipelines for which a contract agreement is entered with the foreign company. The importer normally enters into contract with the foreign company for installation /construction of Platforms/ Pipelines, the machinery and equipment required for construction / installation is brought by the foreign company under the same Contract Agreement. 

The day-rates towards hiring of the vessels are very high (US$ 1 Million to 5 Million per day) and if the procedures for temporary import clearance is simplified, it would mitigate the hardships faced by the importer, executing contracts in the Oil & Gas Sector.
	It is suggested to amend the Condition No. 1 to include the import of goods under agreement for execution of a Contract/under Charter Hire Agreement.  



	8
	Release of Funds for Realising Terminal Excise Duty Claims – TED is exempted where supplies are made against International Competitive Bidding – Deemed Exports
	Allow the excise duty exemption to supply of goods to Nuclear Power Project (in view of strategic importance of the project, GoI has given special dispensation of not following ICB) in line with notification No 6/2006-CE dated 1.3.06 and suitable incorporation in Cenvat Credit Rules, 2004. 

Further, adequate funds may please be made available with Regional Authority at all times. 
	It is suggested that a facility of clearance under bond without payment of Excise Duty, as in the case of physical Exports, should be provided for supplies to remaining deemed export categories also, instead of restricting the same against ICB contracts.



	9.
	Procedural issues faced in case of export of goods for repair and re-import of said goods.
	Notification no. 94/96-Cus dated 16.12.96,provides that in case of goods exported for repairs abroad and re-imported  customs duty at the time of re-import would be leviable only on the cost of repairs and to and fro repair cost. This is subject to the condition that the goods imported are the same as are exported. Following difficulties faced:

(i) Clarity needed as to the level at which the identity to be established ie at part level / serial no; and

(ii) Notification provides that the importer is required to furnish original import documents at the time of re-import
	Suitable clarification be issued providing the level of identity to be established. Further, the requirement of producing original import documents should be dispensed with as the same is irrelevant as the notification benefits can also be availed for a domestic goods sent abroad for repair and return.


2 G. Customs Duty Exemption To Notified Life Saving Drugs 

2 G.1
Customs Duty exemption to notified Life Saving drugs 

As regards the medical devices, customs duty on all medical, surgical, dental and veterinary equipments etc was reduced from 7.5% to 5% in the last Budget. These goods were also exempted from special CVD (S. No. 357A of notification No. 21/2002-Customs inserted vide notification No. 21/2010-Customs dated 27.02.2010 and S. No. 71 of notification No. 20/2006-Customs inserted vide notification No. 24/2010-Customs dated 27.02.2010 refers). 

Customs duty on all parts and accessories of medical, surgical, dental and veterinary equipments etc was also reduced from 7.5% to 5%. These goods were also exempted from special CVD (S. no. 357B of notification No. 21/2002-Customs inserted vide notification No. 21/2010-Customs dated 27.02.2010 and S. No. 72 of notification No. 20/2006-Customs inserted vide notification no. 24/2010-Customs dated 27.02.2010 refers). However, exemption from CVD on imports of hospital equipment for use in specified hospitals and life saving equipment was withdrawn in the last Budget. These imports now attract a CVD of 4% (S. No's 362 & 365 of notification No. 21/2002-Customs, amended vide notification No. 21/2010-Customs dated 27.2.2010 refers). 

Suggestion:

All life saving drugs (including medical devices) should be exempted from Custom Duty. Further presently different medical devices have partial / exemption under various entries in different notifications. This could be rationalised so as to bring about more clarity and less disputes from a classification aspect. 

2 G.2
Rationalisation of Customs Duty for Formulations 

Presently the basic customs duty on formulations is 10% (other than specified drugs, life saving drugs, vaccines and bulk drugs for which the Basic customs duty rate is 5% ). The suggestion is in line with the Chelliah Committee‟s long-term fiscal policy recommendation. 

Suggestion:

Reduction in Basic Customs Duty to 5% for Formulations 

2 G.3
Export Oriented Units (Eou’s)  

Exemption to EOU units from import registration and import licence on procurement of drugs by Pharma unit 

Suggestion:
Presently we understand that all the SEZ units enjoy exemption from aforesaid import procedure by Drug importer. There prevails an ambiguity with regard to extension of said benefit to EOU units. A suitable clarification in this regard would have to be issued to provide a mechanism for import of drugs by EOU units. 

2 H. Amendment Of List 12 And 13 Of Customs Notification - List 12 & 13 Of Customs 
Notification Should Be Amended And The Following Items Should Be Included:
2 H.1
Amendment of List 12 of Customs Notification

· In serial No. 1 – Land Seismic Survey Equipment and accessories, requisite vehicles including those for carrying the equipment, seismic offshore survey vessels, global positioning system and accessories, and other materials required for seismic work or all other types of surveys for onshore and offshore activities, software, hardware, sample bottles and associated equipment required for petroleum operations

· In serial No.2 - All types of Drilling rigs, jackup rigs, submersible rigs, semi submersible rigs, drill ships, drilling barges, shot-hole drilling rigs, mobile rigs, workover rigs consisting of various equipment and other drilling equipment required for drilling operations, snubbing units, hydraulic workover units, self elevating workover platforms, Remote Operated Vessel (ROV) “accommodation units and containers attached with the Rigs”

· In serial No. 3 - Aircrafts, Helicopters including assemblies/parts.

· In serial No. 4 - All types of Marine vessels to support petroleum operations including work boats, barges, crew boats, tugs, anchor handling vessels, lay barges and supply boats, Marine ship equipment including water Maker, DP system & Diving system.

· In serial No.5 – the words “Requisite Vehicles” should be added before the words for specialized services.  Further the words “ Equipment for riserless building, LWD / MWD tools” should be added after the words including wireline.  This is required to bring clarity of the items covered under this item

· In serial No. 6 – the word “Pipes” should be added before the word casing.  Further the words “Thread Protectors, Drill Collars and Fittings” should be added after the word drive pipes. This would cover all types of pipes and fittings required for petroleum operations.  Thread protectors on some occasions are to be imported separately if they are damaged in transit / storage.

· In serial No.7 – All types of drilling bits, including nozzles, breakers and related tools should be added before “and related tools”

· In serial No.8 – The word “Processing” should be added before “and transportation of oil or gas".

· The serial No. 9 should be recasted to state : Subsea / Flotting / Fixed Process, Production and well platforms and onshore facilities for storage / production / processing of oil, gas and water injection including items forming part of the platforms / onshore facilities and equipment / raw materials required like process equipment, turbines, pumps, generators, compressors, prime movers, water makers, filters and filtering equipment, all types of instrumentation items, control systems, electrical equipments / items , soil improvement, construction equipment, telemetry, telecommunication, tele-control security, access control, waste water & sewage treatment system, and other material required for petroleum operations. The said recasting is required to cover all types of offshore and onshore facilities and equipment/ material required for petroleum operations.
· In serial No. 10 – the word “Jumpers” should be added before the words and trunk.  The words “All types of” should be added before the words - coatings and wrappings.  After the word wrapping, the words should be added – “Pipeline Fittings, Flanges, Connection systems and Associated items, Paintings and Insulations”.  The said change is required to cover all the material required for pipelines both offshore and onshore.
· In serial No. 11 – the word “Operation” should be added before the words - of platforms.
· In serial No. 13 – the word “Related” should be added after the word safety.  This modification is required to ensure that all types of fire and gas detection, fighting and suppression systems are covered. The word “and Medivac Equipment” should be added at the end.
· In serial No. 15 – the words “and assemblies” should be added before the words including high pressure.  

· In serial No. 16 – the words “all types of” should be added before communication equipment.  This is important to cover all communication equipments.

· In serial No. 17 – the word EPIRV should be read as “EPIRB”.
· In serial No. 19 – the words “all types of transponders including” should be added before the words X-band radar.  This is required to include all types of transponders.
· In serial No. 21 – after the word panels, the words should be added – “Flow meters, sand detectors, DTS, MLS, artificial lift equipment including surface and sub-surface equipment”.  This would help in covering all equipments based on latest technology.
· In serial No. 23 – the words “all types of” should be added before data tapes.  The word “cartridges / media” should be added before the words operational and maintenance.  This is required to include new types of data storage, media using new technologies.

· In serial No.24 – The word “Installation” should be added before “running, repairing”.

· One new serial 25 should be added to state : “All types of material, equipments, instruments required for deep water projects and associated facilities like control system equipment and materials umbilical, hydraulic oils, connectors, clamps, sub-sea structures, assemblies, control modules, tempers, testing and calibration systems, simulators, intervention vessels, instrumented, safety systems.”

· Serial 26 to state as : “All types of pre-fabricated structures like manifolds, PLEMS, PLET, decks, jackets, boat landings,  buildings, flare / vent boom, susea modules and Rig Mats.”

2 H.2.
Amendment of List 13 of Customs Notification

· In serial No. 1 – the words “and Aeromagnetic Survey” should be added before the words equipment and accessories.  The word “Geotechnical” should be added before the words and Geochemical.  Further the word “CBM” should be added before the word activities.   It is important to note that Aeromagnetic Survey is required in CBM for mapping the different formations having susceptibility to magnetism.  Formation such as dolerite can be mapped using aeromagnetic surveys.  Similarly, Geotechnical Surveys are also used for mapping of CBM.

· In serial No. 2 – after the words drilling rigs, the words “Air Drilling with air package consisting of compressors and boosters” should be added.  It is important to note that coal is susceptible to formation damaged during drilling operations; therefore, air drilling is used world wide to minimize formation damage during drilling.  

· In serial No. 3 – the words “and laboratory” should be added before the words equipment, directional drilling.  The words “including all types of software” should be added before the words solids control, fishing.  It is important to note that laboratory equipment for measuring gas content and carrying out various analyses on coal samples are required.   Further, softwares are required for interpretations of well tests, reservoir simulation, carrying out geological and other modeling.

· In serial No. 4 – the words “core drilling roads, core barrels” should be added before the words production tubing.  It needs to be appreciated that core drilling roads and barrels are required for taking core samples during corehole drilling operations.  

· In serial No. 5 – the words “DTH hammers” should be incorporated before the words including nozzles.  DTH hammers are required for carrying out air drilling operations.

· In serial No. 6 – the term “POL” should be added before the words used in coal bed Methane.  It is important to note that lubricants, oil and grease are required in the equipment used in CBM operations.  

· In serial No. 7 - the words turbines, pump generators should read as : “turbines, all types of pump generators, all types of electrical, electronic and instrumentation equipment.”  These equipments are used in gas and water measurement and handling in CBM operation.

· Serial No. 8 should read as: “Line pipes for flow line and trunk pipelines including weight coating, wrapping and all types of fittings.”  It is important to note that fittings are required for pipe joiting, bends, hot taping etc.

· Serial No. 9 should read as: “Tanks and vessels used for coal bed Methane operations, water, mud, chemicals and related materials. 

· In Serial No 13 All types off Communication equipment required for operations including synthesized VHF Aero and VHF multi channel sets, Non-directional radio beacons, intrinsically safe walkie-talkies, repeater systems, directional finders, EPIRV, electronic individual security devices including electronic access control system.

2 I. 
Customs Duty On Propane, Ethylene, Propylene

Propane is a vital feedstock for the Gas based Petrochemical Industry in India and elsewhere in Asian region. In the Indian Context, the usage of propane has gained importance in the gas, crackers due to continuous decline in the production of Natural Gas. Propane as a petrochemical feedstock is used for the production of building blocks namely Ethylene and Propylene, which are subsequently, converted to plastic raw material such as polyethylene and Polypropylene of national importance.

In the Union Budget for the year 2006-07, the then Finance Minister had logically reduced the Customs Duty on Naphtha (Important Feedstock for specified Polymers) to Zero (previously at 5%) as a sequel to the lowering of basic Customs Duty on the specified Polymers to 5% (Previously at 10%). The duty has also been reduced on other building blocks namely EDC, VCN and styrene from 5% to 2%.

However, the basic Customs Duty on Feedstock (propane) Building Blocks (Ethylene, Propylene) and end products (Plastic raw Material) are all kept at 5%. 

It is important to note that duty on polymer raw material in India is one of the lowest in the region and at par with those prevailing with most of the ASEAN Countries for Intra ASEAN Trade. Within the ASEAN region, inputs and building blocks such as Naphtha, Propane, Ethylene, Propylene etc. attract zero percent customs duty thereby allows producers a modest 5% tariff protection. 

Suggestions:

It is submitted that duty structure should be rationalized on the following lines:- 

	Category
	Item
	HS Code


	Existing Basic Customs Duty
	Suggested Basic Customs Duty

	Feedstock
	Propane
	271112
	5%
	0%

	Building Blocks
	Ethylene
	290121
	5%
	2%

	
	Propylene
	290122
	5%
	2%


2 J. Baggage Rules 

Baggage rules, 1998 permit, inter alia, duty free import of articles other than articles mentioned in Annexure 1 to the rules, to the extent of Rs.25,000/-.  Annexure 1 prohibits import of liquor or wine in excess of 2 litres.

Suggestion

 With steep depreciation of Rupee there is need to increase allowance to Rs.50,000/- from Rs.25,000/-. 

2 K. Usage of SFIS Scrips 

Under Foreign Trade Policy (FTP), airport operators are eligible for Served From India Scheme (SFIS) scrips. Airport development projects are eligible for import under Project Import benefits.

Custom EDI system is not designed to allow use of SFIS scrips for payment of Customs duties under Project Import scheme.  It may be recalled that similar problems were faced by importers having DEPB scrips earlier.  CBEC then issued circular no. 76 / 1998 clarifying that DEPB scrips can be used for project import scheme imports. 

Suggestion

It is requested that a similar instruction may please be given & custom EDI system be amended to allow use of SFIS scrips for payment of duties of Customs under Project Import scheme.
2 L. Customs Duty On Paper/Paperboards 

The Indian Paper/Paperboard industry has made significant capital investments to ramp-up domestic capacities for meeting national requirements. The Industry has strong backward linkages with the farming community, from whom wood, which is a raw material, is sourced. A large part of this wood is grown in backward marginal/sub-marginal land, which is potentially unfit for other use. In India an estimated 5 lakh farmers are engaged in growing plantations of Eucalyptus/Subabul etc, over an estimated 10 lakh hectares. This has generated significant employment opportunities for the local community and benefits have been reaped from this source, which are higher than other commercial crops. This industry, being mainly based in backward areas, has transformed the socio economic conditions of the population residing there. The output of this industry which is predominantly used by the educational, printing and packaging sectors is aligned to the Government’s initiatives such as “Sarva Siksha Abhiyan”. It is therefore strategically important and also necessary to keep Paper/Paperboard industry, which also belongs to the Core Sector, outside the ambit of FTA’s (ASEAN etc) and recognise this Industry as “sensitive” deserving special treatment.

The economic slowdown in developed economies and export dependant economies has led to severe excess capacity in of Paper/Paperboard in paperboard manufacturing countries. Taking advantage of the low Customs Duty rate of 10%, these countries find India as an attractive outlet for diverting their excess inventory. 

Increased imports from foreign countries is severely impacting the economic viability of many paper mills in India. 

Suggestion

In order to provide a level playing field to the domestic industry the Customs duty for import of Paper/Paperboards should be increased and this category kept in the Negative List (i.e., no preferential treatment) in bi-lateral and multi-lateral trade treaties and agreements.   

2 L.1
Import of Waste Paper

Mobilisation of Waste Paper, a critical key input in the manufacture of recycled boards is very low in India – about 14% compared to about 60% in developed countries. Therefore, the industry depends on import of waste paper for manufacture of recycled paper/paperboards. Significantly, reuse of waste paper in paper manufacture encourages recycling and is a very important environment friendly practice. 

Suggestion

Import duty on Waste Paper impacts the cost competitiveness of the domestic paper and paperboards industry. Accordingly, it is recommended that the import of Waste Paper be allowed at ‘Nil’ rate of Customs Duty.

2 L.2
Plantations For Pulp And Paper Mills On Degraded Waste Lands

Planning Commission intends to bring 33% of land mass of India under tree cover by the end of the 11th five year plan.  To achieve this objective by the year 2012 nearly 43 million ha of land is to be afforested which includes development of degraded forest lands to the extent of 15 million ha. This requires investment of more than 10 Billion USD over a period of 10 years.  

The Government alone cannot muster required financial resources. Therefore private/public partnership is the way forward to achieve the above targets. Presently the paper and paperboards industry is kept out of scene in forest related activities. The industry has been making representations to Government to allot about 1.2 million ha of waste land to meet its raw material requirements on sustainable and continuous basis and to make it globally competitive.  

The above would result in the following benefits:

· Employment generation – 77.4 million mandays per annum

· Continuous employment generation on a sustained basis 

· Pulp wood yield – 14 million metric tones per annum – resulting in meeting sustainable fibre requirement of pulp and paper industry

· Savings of foreign exchange to a tune of US $ 2 Billion per year 

· Potential for carbon credits to a tune of US $ 36 million

· Increase in forest cover resulting in attendant benefits.

Suggestion:
It is recommended that appropriate policy changes are put in place to enable allotment of degraded waste lands to the paper and paperboards industry for development through afforestation and watershed programmes.

Further, till such time the policy interventions are put in place it is recommended that import of pulp may be allowed at “Nil” Rate of Customs Duty. Whilst import duties may be reinstated on implementation of amended Policy, it is also recommended that Mechanical Pulp (Softwood) – which is not available in India – may be exempted from import duty permanently.

2 M. Cold Chain Infrastructure 

Horticulture today accounts for about 28% of value added in the Agriculture sector and 52% of India’s agri exports but takes up barely 9% of arable land. The government has rightly identified the National Horticulture Mission as a key driver of growth and value addition. This sector is also characterised by high wastages – up to 35% in the case of certain fruits and vegetables. Large scale investments are required in cold chain infrastructure to minimise waste and improve farmer realisations.  

Cold chain infrastructure is not confined to cold storages only, but extends to temperature handling across the value chain from farms to consumers. The cold chain thus includes Farm level pre-coolers, Small capacity chill cold storage Refrigerated trucks, Cold storages, Food processing plants, Refrigerated Display cabinets for retail shops and Deep freezers.

Suggestion

In order to encourage rapid investment and attract foreign direct investment towards minimising horticultural wastage and enhancing shelf-life, it is recommended that customs duty rates on cold chain equipment and their parts be pegged at 5% or below. Similarly, excise duty rates on cold chain equipment and parts need to be lowered to 5% or below to expand domestic manufacture, which is presently in its infancy.

2 N. Iissues In Textile
2 N.1
Customs Tariff - Chapters 51, 52, 54, 55, 58
Goods covered by the above stated chapters attract different specific duties at 8 digit HS code level. The difference in the product description under various sub –classifications cannot be determined or identified by physical inspection and requires submission of samples for tests by Textile Committee. This results in inordinate delays in clearance of goods. 

Suggestion

It is recommended that the structure of specific duties applicable to the goods covered by the said chapters be rationalised. Further, clarifications/Instructions be issued to field formations to accept test reports of any accredited testing laboratory after matching the sample fabric affixed on the test report with the import consignment.

2 N.2
Customs Tariff - Chapters 51 To 62
Textile goods are required to be accompanied by a certificate from a laboratory accredited by the government of the exporting country confirming that the goods are free from Azo dyes and other harmful chemicals. If the goods are not accompanied by such certificate, they are subjected to mandatory testing - as prescribed vide Public Notice No. 12 (RE-2001)/1997-2002 - to ensure that the products imported are free from Azo dyes and other harmful chemicals. This process leads to delay in clearances and resultant additional costs. 

Internationally, the Institute of the International Association for Research and Testing in the Field of Textile Ecology accredits mills after carrying out rigorous controls to ensure that they do not use prohibited dyes/chemicals. Once accredited, the certification remains valid for a specific period and a specific group of products. It is an internationally accepted practice to accept the accreditations and not insist for consignment wise testing.

Suggestion

It is recommended that the international practice of accepting the accreditation certificate issued by Institute of the International Association for Research and Testing in the Field of Textile Ecology be adopted in India also.

2 N.3
Customs Tariff - Chapters 61 & 62

Additional Customs Duty (CVD) on bulk import of readymade garments was levied on the basis of transaction value till the recent past. The Finance Bill 2009, added a second proviso to Sec. 3(2) of the Customs Tariff Act, to the effect that in case of an article imported into India - where Central Government has fixed tariff value under Sec. 3(2) of the Central Excise Act for similar/like articles produced or manufactured in India - the value of the imported article shall be deemed to be such tariff value.

The Central Government has issued Notification No. 20/2001-CE(N.T.) dated 30.04.2001 by which tariff value for “articles of apparel, whether or not knitted or crocheted” has been fixed at 60% of the retail price that is declared or required to be declared under the provisions of Standards of Weights & Measures Act.

Consequently, bulk imports of readymade garments, for which there is no declaration of retail sale price, are assessed to countervailing duty on the basis of transaction value whilst bulk imports of readymade garments that have a declared retail price are assessed to countervailing duty at 60% of such declared retail price.

The tariff value of 60% of the retail price has been fixed in 2001 and does not reflect the current cost structure since readymade garments manufactured in India are now exempt from excise duty (provided no cenvat credit is availed on inputs and capital goods). Consequently, the deemed “value” of imported garments – at 60% of the retail price - renders them highly uncompetitive as compared to domestically manufactured garments. 

Suggestion

It is recommended that the tariff value may be revised downwards to 40% of the retail price in line with the existing cost structure of the domestic readymade garments industry. Alternatively, suitable clarification may be issued to field formations to continue the valuation of bulk imports of readymade garments on the basis of transaction value.

2 O. Import Of Coal For Power Generation 

Paper is a continuous process, power intensive industry. Bereft of ‘core sector’ status, the industry is not in a position to secure uninterrupted supply of coal from domestic collieries. Due to the acute gap in the demand –supply situation, estimated to be in excess of 100 million tons, the industry has no option but to import a substantial quantity of its total coal requirements. 

The price of imported coal has sky-rocketed over the recent past; from about USD 40 per MT (C&F) in February 2006 to about USD 90 per MT in June 2010. The landed cost of imported coal is, thus, much higher than domestic coal, resulting in very high power cost for the industry. Allowing the industry to import coal at “Nil” rate of Customs Duty will mitigate this cost to a large extent.

Coal now attracts an effective customs duty of 5.15%. Import of coal at “nil” duty will help improve the cost competitiveness of the industry by lowering the cost of captive power generation. Surplus power generated at the manufacturing Units, if any, can be fed into the grid. 
Suggestion

It is recommended that import of coal meant for captive generation of power at paper and paperboard manufacturing units be allowed at ‘Nil’ rate of Customs Duty.  

2 P. Issues In Cigarettes & Tobacco Products

2 P.1
Curtail Contraband Trade in Cigarettes

High taxes on domestic cigarettes have led to a large demand for smuggled cigarettes. Reports suggest that they account for 5% to 7% of the market. Cigarette smuggling also results in an estimated revenue loss of more than Rs. 2,000 crore in unpaid duties and forex outflow.

Besides leading to huge revenue losses, cigarette smuggling also affects other aspects of the industry- it aggravates under-utilisation of domestic capacity and affects farmers by eroding demand for Indian tobaccos (since these brands do not use Indian tobaccos).

The WHO and the international media have alleged that international cigarette MNCs, faced with declining sales in their home markets, are seeking to expand their business in developing countries. The modus operandi reported seems to be to set up operations in the target countries, either through direct investments or imports, thereby creating a legitimate umbrella for distribution and demand creation activities. The demand thus created is actually fulfilled through contraband stocks that are sold through the established distribution channels. Moreover, coupled with our porous borders, cigarette imports under OGL make it extremely difficult to monitor and regulate the inflow of stocks. With the domestic industry being strictly regulated, including compulsory licensing, a liberal import policy is contrary to the Government’s tobacco control policies.

Suggestions

Customs Duty on Cigarettes should be increased from the extant 30% to the WTO Bound Rate of 150%, subject to a minimum duty equivalent to 50% of the prevailing countervailing duty, i.e., length-based, specific central excise duty applicable on cigarettes manufactured within the country. This will go a long way in resolving the problem of tax evasion by some unscrupulous importers by under invoicing the value of imported cigarettes.
2 P.2
Cigarette Imports Be Placed In The ‘Restricted’ List 

Cigarettes, which were earlier on the ‘restricted’ list, can now be imported under OGL with a nominal Customs duty of only 30%, against the WTO bound rate of 150%. One of the outcomes of such a liberal import policy is that it facilitates contraband trade under the umbrella of minor quantities of legitimate imports. To stop this malpractice, cigarettes should be reinstated to the Restricted List forthwith.

2 P.3
Cigarettes Be Banned From Personal Baggage Allowance and Duty 
Free Trade 
Leakages from duty-
free channels and black-marketing of cigarettes brought in under Personal Baggage Allowance, purportedly 
for personal consumption are other significant sources of contraband cigarettes. These avenues of contraband must be closed by banning cigarettes from Personal Baggage Allowance and duty-free trade like. 
It may be noted that such a ban has already been put in place in Singapore and in respect of inter-country 
movement within the European Union.

It is relevant to note that world over; the indigenously manufactured goods are given priority over foreign manufactured goods for being sold at Duty Free Shops. As such, in case the Government of India is not in a position to introduce the ban as suggested above, a level playing field should be provided to the domestic cigarettes manufacturers by allowing them to place their product in Duty Free Shops located both in the “Arrival” and “Departure” areas of the International Airports. Further, “deemed export” status should also be extended to consignments sold through Duty Free Shops such that these sales do not attract CST/VAT to prevent adverse tax discrimination relative to the imported products.

2 P.4
Prohibit Cigarette Manufacture In EOU And SEZ 
While there is a freeze on licensing for cigarette 
manufacturing in the country, proposals for manufacture of cigarettes in EoUs and SEZs are being 
considered on a case-to-case basis. This is contrary to the Government’s policy of strictly regulating the 
industry. The most serious implication of such a policy would be the clandestine leakage of stocks into the domestic market, resulting in revenue losses. EoUs and SEZs are schemes for stimulating exports. With almost 50% of domestic capacity being un-utilised, export orders can be executed using existing capacities. 
Also, since manufacturers are permitted to exceed capacity for fulfilling export orders there is no reason to 
set up additional capacity for exports.

Sugestion:

It is suggested that cigarette manufacture in EoUs and SEZs be banned. This will preclude the possibility of clandestine leakage of stocks in to the DTA.
2 P.5
Exclusion Of Tobacco And Tobacco Products, Including Cigarettes, 
From 
Preferential 
Treatment In 
Trade Treaties – 
The role of international cigarette MNCs in forcing open closed markets is already well known. Such international cigarette MNCs, faced with declining sales in their home market, are seeking to expand their business in developing countries. The modus operandi reported is to set up operations in the 
target countries, thereby creating a legitimate umbrella for distribution and demand creation activities. World 
Bank / WHO studies also indicate an increase in demand of cigarettes in such target countries. The demand 
thus created is actually fulfilled through contraband stocks that are pushed through established distribution channels. Moreover, coupled with our porous borders, cigarette imports under OGL make it extremely 
difficult to monitor and regulate the inflow of stocks.  

In India, the high excise duty rates applicable on cigarettes provide an attractive tax arbitrage opportunity. Furthermore, there is a real danger of third countries using one of India’s trading partners to deflect trade into 
India by misusing the Rules of Origin clause.

Suggestion:

It is recommended that in line with extant Policy, tobacco and tobacco products, including cigarettes, should be continued to be kept in the “Negative List” in all bilateral / multilateral trade treaties, economic cooperation agreements, etc. Preferential treatment to tobacco and tobacco products must not be entertained.

2 Q. Education Cess On Customs Duty

In the year 2004 Education Cess of 2% was introduced and additional secondary and higher education cess of 1% in the year 2007. This 3% education cess is calculated on the aggregate of customs duty payable on the imported item. The Education Cess paid on Customs duty is not allowed for the purposes of availing credit of CENVAT. As a consequence, it increases the cost of import. 

Suggestion:

It is suggested that the Education cess on Customs duty should either be abolished or else Cenvat Credit of education cess on customs duty should be allowed. Such a measure would be a step in the right direction.

2 R.
 Issues In Oil & Gas Sector

2 R.1 Import Duty on Edible Oils To Nullify the Disadvantage by Local                                                               
Producers
The Government  reduced the import duty to zero on crude edible vegetable oils and to 7.5% on refined edible vegetable oils in April ’08 when their prices in  the international markets  were ruling very high, however, the situation has changed in last two and half years.  In view of this, it is necessary to re-impose import duty on crude oils at least at 10% and on refined oils at 17.5% to offset local taxes.  It will be pertinent to note that domestic oilseeds has to suffer a series of local taxes, such as 4 to 5% VAT, 2% CST, 1.2 to 2.5% mandi tax, 1.0 to 1.5% octroi, 0.8 to 1.0% APMC and 1% entry tax (refer SEA Statement II), which eventually increases the prices of edible oils by 10% as against this, imported  refined oil when sold in local market, had to pay only VAT ranging between zero to five percent depending  the state in which it is sold.  This is putting the domestic industry at disadvantage.  

Suggestion:

There is an urgent need to impose duty of 10% on crude oil and 17.5% on refined oil  to create a level playing field between the domestic producers of edible oil  and processors/importers of edible oils.  This will also enable the farmers to receive higher  value for their oilseeds.  Revision of duty structure would yield over Rs.4,000 crores per annum which could be utilized for oilseed development programme(Refer SEA Annexure II for details).

2 R.2   Reduction Of Import Duty On Oil Bearing Material

Currently, oil bearing material like Rice Bran, Copra cake and Palm Kernel cake attracts 15% import duty which may be reduced to zero percent to increase the overall availability of raw material for processing thereby increasing supply for feed industry.  

2 R.3   Need  To Re-Alignment Of Tariff Value For Edible Oils

Government had introduced the tariff value system during  August 2001 to check the under  invoicing    and  revision was taking place every 15 days however tariff is not revised since 15th March 2007. 

Currently tariff value for RBD palmolein is fixed at  at US$ 484, CPO at US$ 447, SBO at US$ 580 for the purpose of collecting the custom duty.  Currently, there is no duty on crude palm oil and soybean oil being crude oils, however, RBD palmolein attracts the duty at 7.5% plus 3% education cess on Custom duty i.e. total 7.73%.    The current CIF price of RBD olein is US$ 1072, whereas the duty is being collected at the rate of 7.73% on US$ 484 and therefore the effective duty is less than 3.5% and in process,  the Government is losing  heavily on revenue too. 

Suggestion:

It is most desirable to realign the current tariff value in line with current CIF price of imported oils to support the domestic refining sector, which provides larger employment and value addition within the country and better capacity utilisation of domestic refining sector, apart from additional revenue to the Government to the extent of over Rs.230 crores per annum, which could be utilized for oilseed development programme.

2 S.
 Issues In Cement Industry

2 S.1
Zero Import Duty On Coal, Pet Coke, Gypsum & Other Inputs

Cement Industry has been subjected to perennial shortage of Coal, the main fuel during the last several years.  Currently only 50 – 55% of the coal requirement of the Cement Industry is supplied through linkage.  The balance requirement of fuel has to be procured from (a) open market/e-auction, (b) import of coal and (c) use of alternative fuel pet coke, all at considerably higher cost than linked coal thus adding to the cost of manufacturing of cement.

Another important input is Gypsum and good quality Gypsum is available only  to a limited extent.  Thus, the Cement Industry has to depend on imported Gypsum. All the three inputs attract 5% duty if imported, while there is no duty on cement import.  This leads to an anomaly in that “Import Duty on inputs is higher than the finished product”.

Suggestion:

Import Duty on Coal, Pet Coke and Gypsum be abolished to be in line with the established principle that “Import Duty on Inputs should not be higher than on the finished product”.

2 S.2
Abolition Of Import Duty On Tyre Chips 

Cement Industry is an energy-intensive Industry and requires huge amounts of energy resources. However, it does not get adequate supplies of domestic coal and hence has to resort to expensive imported coal.

To meet its requirements, the Industry is developing alternative energy sources like tyre chips etc. However, tyre chips are presently categorized under the negative list of imports whereby the same cannot be imported into India.

Suggestion:

Tyre chips be removed from the Negative list. Further, the Import Duty on the same be reduced to Zero. This will have a dual benefit of increasing energy sources as well as conserving the domestic energy sources.

2 S.3
Duty Concession/Exemption On Waste Heat  Recovery System (Whrs)

The Cement Industry is a power-intensive Industry.  Almost all the operations depend on electric power.  Due to erratic and undependable nature of grid supply coupled with poor quality, most of the units have set up captive power facility, some to the extent of 100% of their requirement.

In order to encourage generation of green power and also with a view to reducing GHG emissions into the atmosphere, it is imperative that more emphasis is laid on generation of power through renewable and non-conventional sources. In pursuance of the above objective, the Industry is in the process of undertaking an environment-friendly initiative by way of setting up Waste Heat Recovery System (WHRS) at the cement plants. Most of the waste hot flue gases generated from Boilers, Kilns and Furnaces are presently vented out into the atmosphere. The WHRS will tap such hot gases and power would be generated after necessary treatment and processing in the boilers and turbines.

It is estimated that the Industry can generate 1000-1200 MW of power per annum through implementation of the WHRS. The system would result in several benefits to the Industry such as:

a) Sufficient availability of power at the plants 

b) Eco-friendly power generation which will lead to reduction in pollution 

c) Negligible transmission losses 

d) Availability of CDM benefits

The Ministry of New and Renewable Energy has given several incentives to producers of renewable energy, particularly in the field of Solar Power and Wind Power. 

One of the main reasons for using renewable sources of energy is conservation of natural resources.  Utilization of waste heat for green power generation leads to conservation of mineral resources significantly, as power generation from waste heat does not involve any use of fossil fuels.  Waste heat recovery process is a clean technology which aids to combat climate change through reduction of emissions of green house gases and also helps conserve limited natural resources while providing a stable source of energy.

Hence, power generated through WHR should be recognized as power generated from Renewable Energy Source.

In order to encourage the Industry to go whole-heartedly for WHRS, suitable incentives in the form of duty concession/exemption/subsidies need to be provided by the Government. 

Suggestion:

Plant, machinery and equipment required for installing WHRS may be given full exemption from - Customs Duty, CVD, SAD, Excise Duty, Service Tax incurred during the construction period of the project, Central Sales Tax, and State Governments be advised to give exemption/concession on VAT.

2 S.4
Export of Cement/Clinker

Export is an important activity for the country’s economy as it not only earns most precious foreign exchange which helps improve Balance of Payments position, but also helps in boosting the nation’s image across the countries of the Globe.

However, Indian Cement Industry, though has the capacity of producing Cement/Clinker to International Standards in required volumes, is not able to improve its export performance due to lack of competitiveness, mainly on account of high-level of taxes and duties imposed on it.  With recent capacity additions, the country is facing a surplus situation.  It is, hence, all the more necessary to increase export activity to sustain the export markets already developed and also explore newer potential markets.    Detailed below are the constraints and our suggestions to help increase export performance of the Cement Industry.

Suggestion:

a. Captive Ports/Jetties : To enhance global competitiveness of Indian cement producer, 50% freight subsidy may be considered for cement/clinker logistic cost upto the port/jetty from the manufacturing unit, as most plants are located in hinterland.

b. Customs/ Port/ Bunker Charges: Cement /clinker export is subject to high customs/port/bunker charges.  Exemption from these charges will give a fillip for exports.

c. Expenses towards the posting of Customs Officials at captive port/jetty: Currently this is levied on cost recovery basis. It is requested that such expenses may not be charged and the facility extended on complimentary basis since these ports are revenue earners for the Government.

d. Investment in private Jetties/ Ports: Investment in private jetties/ports for export of cement / clinker result in de-congesting our national ports. Therefore, the investment made for the creation of such assets should be allowed a higher rate of depreciation.

e. Export incentive in the form of DEPB should be enhanced to encourage exports.

f. DEPB benefits be extended to Clinker exports also.

g. Element of Royalty be included in the calculation of DEPB rates as credit is not allowed on royalty and would fall in line with the Government’s view that levies and duties should not be exported.

2. T
Import Duty on Bamboo

Agarbattis are made predominantly in the cottage industry and by SSI Units. Whilst agarbattis are exempt from central excise duty and are exempt from VAT in a majority of States, the imported bamboo – used as a key input for high quality agarbattis – bears import duty of 30%. An exemption from import duty on bamboo imported for the purpose of making agarbattis would give a huge fillip to the trade and also impact positively on the livelihood of the rural artisans engaged in making agarbatti making. As such, these artisans have very limited scope for alternate employment.

Suggestion:
It is recommended that bamboo imported for making Agarbatti be exempted from import duties. Further, under the GST regime agarbatti should continue to  be exempted from tax. 

2.U

Duty Entitlement Passbook (DEPB) Scheme

As per the current policy DEPB Scheme, hitherto operative up to 31st December 2010 has recently been extended up to 30th June 2011. The Government has been extending the life-span of this Scheme for short periods from time to time. In view of this the entire export community is facing an uncertain future and is not able to formulate long term strategies. Moreover there is no other equivalent / suitable scheme under the current Foreign Trade Policy to replace the existing DEPB Scheme. The objective of DEPB is to neutralise the incidence of customs duty on import content (including fuel) and special additional duty (where cenvat credit is not availed) of exported products. Such neutralisation is accomplished by grant of duty credits against export product.

Suggestion:
It is recommended that the Duty Entitlement Pass Book (DEPB) scheme be extended for a further period of at least 5 years to provide a stable economic support for the Indian Exporters.

2.V
Valuation Of „Transfer Of Right To Use Software For Claiming CVD 
Exemption 
Under Customs Duty 
The Union Budget 2009-2010 has granted a partial exemption from excise duty and correspondingly from levy of CVD for customs duty purposes, on the value, which represents the consideration, paid or payable for the transfer of right to use packaged software or canned software. 

In the absence of any specific clarification of what constitutes value for „transfer of right to use‟ such software, valuation issues are likely to arise on what value is liable to excise duty/ CVD and the value which is liable to service tax, especially in case of one consolidated amount being paid. 

Suggestion:

Presently we understand that all the SEZ units enjoy exemption from aforesaid import procedure by Drug importer. There prevails an ambiguity with regard to extension of said benefit to EOU units. A suitable clarification in this regard would have to be issued to provide a mechanism for import of drugs by EOU units. 

2 W.
Job Work for In Bond Manufacture

Presently, the Manufacturers doing in-Bond manufacturing under Section 65 of Customs Act 1962 are not allowed to send the material for processing to Job workers. In absence of any enabling provision the Manufacturers are handicapped in completing manufacture within stipulated time period and meeting delivery schedules of the customers. 
Suggestion :

It is suggested that suitable amendment be made in the Customs Act, 1962 providing for procedure for sending materials/semi-finished items for processing to Job Workers as part of the process of manufacture in In-Bond manufacturing.

2 X.
Exemption to Imports for Defense Purpose

Notification no. 39/96-Cus., dated 23.7.96 provides exemption to aircraft, aircraft parts, etc imported by contractors of GOI and sub-contractors of PSU’s amongst others. However, there is no clarity whether such exemption is available to non-PSU subcontractors. Non availability of exemption to non-PSU contractors would result in escalation of cost and uncompetitive bidding by non-PSUs. 

Suggestion:

Notification be amended to specifically provide that the exemption would be available to non-PSU contractors as well.

3. SERVICE TAX ISSUES

3 A. Service Tax On Legal Services
Legal Services have been made taxable w.e.f. 01.09.09. This is now contributing significantly to the costs of the companies particularly those Indian multinational companies which have businesses in various global geographies.

Litigation costs overseas are already very costly and are loaded with jurisdictional GST / Service Taxes applicable in those countries which make it further expensive. Levy of service tax in India on the recipients of these services in India has made it almost unaffordable.

The only exclusion from service tax on legal services is “court-room expenses / appearance fee”. Legal litigations generally encompasses within its scope discussions / meetings/ conferences / consultancy and advise / drafting of appeals and representations, which are part and parcel of legal costs for representing any case before the courts. No exclusion is given to these residual legal costs which have made legal representations almost unaffordable.

Suggestion:

It is therefore requested that all legal services received outside India for representing cases in various global jurisdictions as well as legal consultancy and advice received from service providers located outside India in relation to matters outside India are kept outside the scope of levy of Service tax by including them in clause 3(ii) of the "Taxation of Services (Provided Outside India and Received In India) Rules 2006" (notification no. 11/2006 dated 19/4/06)

  
3 B.
Service Tax On E&P In Oil And Gas Sector

Considering the critical importance of the need to increase the indigenous production of crude, petroleum oil, natural gas, the Government has committed itself to support the E&P sector by exempting from taxation, the activities undertaken under NELP. This support is being provided to ensure that the entire expenditure incurred by the E&P companies goes only towards carrying out exploration and production activities. 

Though the goods used in petroleum operations, both imported as well as indigenous, are relieved of all duties, the services consumed in carrying out the petroleum operations within India (including offshore locations upto 12 nautical miles and in designated areas) were hitherto being subjected to the levy of service tax. Further as the crude / natural gas produced under NELP contracts are not liable to duties of excise under the Central Excise Act, there being no output Cenvat liability on crude / natural gas produced under NELP, the service tax so paid on input services received by the E&P companies become ‘stranded costs’ i.e. costs which are not recoverable.

The E&P Sector has been requesting for a scheme of refund of service taxes paid by Exploration and Production entities on the lines of refund of service tax to exporters to ensure that the successful bidders don’t have stranded costs in the form of service taxes paid on the following critical services consumed for exploration and production of crude oil / natural gas.

	SR.NO
	SECTION
	SERVICE DESCRIPTION

	1
	65(105)(g)
	Consulting engineer

	2
	65(105) ®
	Management consultancy

	3
	65(105)(zb)
	Scientific or technical consultancy

	4
	65(105)(zb)
	Photography service (core photography including high resolution photography)

	5
	65(105)(zzd)
	Erection, commissioning and Installation

	6
	65(105)(zzg)
	Repair and Maintenance

	7
	65(105)(zzh)
	Technical testing and analysis

	8
	65(105)(zzi)
	Technical Inspection and certification

	9
	65(105)(zzv)
	Survey and exploration of Mineral 

	10
	65(105)(zzza)
	Site formation and clearance

	11
	65(105)(zzq)
	Commercial and Industrial construction

	12
	65(105)(zzzy)
	Mining service

	13
	Sec 65 (105) (zzzzj)
	Supply of tangible goods for use


The E&P Sector is astonished and distressed to note that the provisions of Finance Act, 1994 have been extended to Installations, Structures and Vessels located in the continental shelf and exclusive economic zone vide Notification no. 21/2009-ST dt 07.07.2009. 

While the E&P sector was hoping for support from the Government in announcing a scheme of refund of service taxes paid on services consumed by them in petroleum operations, they find that they have been burdened with a substantial increase in ‘stranded costs’ in form of service tax on services received and consumed by them in carrying out petroleum operations in locations beyond 12 NM. 
It is well known that exploration and production of oil & gas is a high-risk, capital intensive venture. In E&P industry, even though the inputs are deterministic, the output is probabilistic and success rate is low & uncertain. The additional burden by way of incremental tax is a significant disincentive for this sector.
The Government has already announced a mechanism which provides for refund of service tax on almost all services, which are directly relatable to export production and supply. This has resulted in a situation whereby the exporters, who contribute in achieving a favourable balance of trade and augment precious foreign exchange reserves for facilitating economic growth and employment generation, do not incur ‘stranded costs’ on services received by them which are directly relatable to export production and supply. 
The E&P Companies who equally contribute in achieving a favourable balance of trade and augmentation of precious foreign exchange for the country through import substitution and facilitate economic growth and employment generation, seek the support of the Government through a mechanism which enables refund of service tax on services received and consumed in Petroleum Operations. 
Suggestion:

Now that the provisions of service tax have been extended to the Continental Shelf and Exclusive Economic Zone thus providing for applicability of service tax on almost all the services received and consumed in connection with the petroleum operations, we submit that refund mechanism should be put in place. 

3 C. Fiscal Incentives To Infrastructure And Other Sectors

3 C.1 
Expand the scope of infrastructure sector

Infrastructure is necessary ingredient for higher GDP growth of economy. Government of India has identified development of Infrastructure as a thrust area for investment and a lot of initiatives have been taken for the development of infrastructure under public private participation (PPP) model. Whereas, infrastructure sector is getting various fiscal incentives in terms of exemption from customs and central excise duties, income tax etc., however, only few infrastructure facilities are covered for exemption under Service tax.

Under Service tax, only two services viz. Works contract service and Commercial & industrial construction service alone are exempted when provided in relation to Roads, Airports, Railways, Transport Terminals, Bridges, Tunnels & Dams and Major and other Ports. An illustrative list of infrastructure sector covered for the purpose of exemptions / incentives by RBI, Income Tax, IRDA, World Bank, Economic Survey of MoF and Service tax are given in table below:

	Sector
	RBI
	Income Tax
	Customs  / Central Excise
	M o F Economic Survey
	Service Tax

	Power (Electricity)
	Yes
	Yes
	Yes
	Yes
	No

	Water Supply
	Yes
	Yes
	Yes
	Yes
	No

	Sewerage
	Yes
	Yes
	No
	Yes
	No

	Roads & Bridges
	Yes
	Yes
	No
	Yes
	Yes 

	Ports
	Yes
	Yes
	No
	Yes
	Yes

	Airports
	Yes
	Yes
	No
	Yes
	Yes

	Railway
	Yes
	Yes
	No
	Yes
	Yes

	Irrigation (Tunnels & Dam)
	Yes
	Yes
	No
	No
	Yes

	Housing
	No
	No
	No
	No
	No

	Oil  Production & Pipe lines
	No
	No
	Yes
	No
	No

	Mining
	No
	No
	Yes
	No
	No

	Gas Distribution
	No
	No
	Yes
	No
	No

	Industrial Park & SEZ
	Yes
	Yes
	Yes
	No
	Yes

	Transport Terminals
	Yes
	No
	No
	No
	Yes



It is evident that whereas Power projects, Drinking water supply projects, Sewerage projects, Housing projects, Oil Production & Pipe line projects, Mine sector are given status of infrastructure by Income tax, Reserve Bank of India, service tax does not recognize these structures as infrastructure.

Suggestion: 

It is requested that Power, Water Supply, Sewerage, Housing, Oil Production & Pipe lines, Mines should be given status of ‘infrastructure projects’ and Service tax exemption be extended to all such infrastructure projects.  

3 C.2  
Expand Scope of exemption to input services providers.

Works Contract service and Commercial & Industrial Service when provided in relation to infrastructure projects mentioned above are exempted from the levy of service tax. Further, services provided to Developer / Unit of SEZ are also exempted from service tax. However, credit of input service tax/duty is required to be reversed pursuant to Rule 6(3) of CCR’04 which results into loading of service tax / duty cost on the input services/ inputs used in providing such services to Infrastructure projects/ SEZ units or Developer. 
Suggestion:

It is suggested that input services falling under any service category provided by the sub-contractors to the main contractor providing exempted services viz. “Commercial or Industrial construction service” or “Works contract Service” be exempted from the levy of service tax.

Alternatively, suitable amendment may be made in Rule 6(6) of the Cenvat Credit Rules, 2004 providing exclusion to the provider of such services from reversal of input service tax credit in respect of services to infrastructure sector.

3 D. Service Tax In Respect Of Advance Received In Case Of Infrastructure Projects 
Not Covered Under Exemption

Service tax is payable only after the receipt of the consideration in respect of the taxable output services. The service tax is also payable if the consideration towards the taxable output services are received in advance. 

3 D.1
EPC Contractors’ perspective:

The EPC Contractor is liable to pay service tax in respect of advance received from the developer to the Infrastructure project for mobilizing resources namely, bringing together the necessary resources for commencement of the work for the infrastructure project. Usually, the developer does not pay service tax in respect of such advance payments made by them to the EPC Contractor. Hence, the EPC Contractor has to discharge the service tax in respect of the advance from their own pocket, which lead to undue burden on their working capital. 

3 D.2
 Project developers’ perspective:

Most of the infrastructure projects are not eligible for Credit of service tax, since the output services are not notified. Even otherwise, where the credit of service tax is available, the service tax in respect of the advance is an additional burden on the cost of finance for such projects which are already dependent on the Viability Gap Funding. Due to very large gestation period, such projects end up blocking their working capital in the shape of credit which they can utilize only when they start providing services. Hence the provision of payment of service tax in respect of the advances for providing services for setting up of the infrastructure projects burdens the developer unduly and aids to create additional cash flow cost and financial strain on the project.

Suggestion

Since the infrastructure projects are the impetus to the growth of economy and facilitate trade and industry, the same should be relieved from payment of service tax in respect of the advance payments. This will not only relieve such projects from undue financial strain and will also help in viability of such projects.

3 E. Exemption To Metro Rail And Mono Rail Project
Metro Rails and Mono Rails are popular mode of economical public transport systems in various Asian and European countries. Metro Rail has evidenced huge public response and helped in reducing traffic congestion, road air pollution and created new benchmark in economical and comfortable commuting. Mono Rail is a new mode of public transport for India and being introduced from the city of Mumbai. Monorail is transportation system with cars that run on single beam in an elevated corridor, resulting into less traffic congestion and air pollution and simultaneously ensure comfortable and faster commuting.

Taxable service of Commercial or industrial construction and Works contract service in relation to railways are exempt. However, the reference to definition of ‘railways’ under Railways Act, 1989 does not include Monorail and therefore, no exemption is available under the taxable service category of commercial or industrial construction and works contract services provided in relation to Monorail. It increases the cost of such projects and increases the viability gap.

Suggestion: 

 It is suggested that in line with Railways, the Service tax exemption on the Commercial or Industrial Construction services and Works Contract Services be extended to Monorail projects and all other rail projects by whatever name called.

3 F. Exemption To Captive Dredging In Relation To Construction Of Ports:

Commercial or Industrial Construction services and Works Contract Services to Major and other ports were exempted by Notification no. 25/2007 – ST dated 22-05-2007. Captive dredging constitutes a substantial part (ranges between 35% to 40% of the total cost) of any Port building / construction activity. While construction of Ports were made exempted, captive dredging in relation to such port undertaken during the construction of the ports are not taxable. It increases the project cost and the operating cost of the port, leading to increase in the import and export costs. 

Suggestion:

To reduce cost of developing ports in the country which will provide necessary impetus to the economic growth of the country, it is suggested that Captive dredging services in relation to the construction of the Ports be exempted by issue of a Notification on the same lines of the exemption granted to construction services [under the category of Commercial or Industrial Construction services and Works Contract Services] to the Ports.  

3 G. Disparity In Rule 6 Of Ccr’2004 In Respect Of Service Provider Viz A 
Viz Manufacturer

Rule 6(6) of the CCR’2004 provides that the reversal of input duty/ service tax in respect of manufacture of exempted goods or providing exempted service in terms of sub rule (1) to (4) of Rule 6 shall not be applicable if the goods are cleared to a unit or a developer of a SEZ. However similar benefits are not available to a service provider who provides services to a unit or developer of SEZ. Hence, the service provider is clearly at a disparity viz a viz manufacturer in respect of supply of services to unit or developer of SEZ. This disparity also results in service tax becoming cost for the unit or developer of the SEZ. 

On the other hand, if the services are provided by a DTA service provider to SEZ unit or developer outside the SEZ, credit for input service tax is available since exemption is available to SEZ unit or developer by way of refund.

A comparative analysis has been made in the below table.

	Rule 
	Mfd goods removed  without payment of duty 
	Manufacturer
	Service Provider

	6(6)(i)
	cleared to a unit or a developer of a SEZ;
	No reversal of Input duty / service tax
	Reversal of input duty/ service tax required if  services provided within SEZ to a unit/developer of the SEZ

Exemption available by way of refund to SEZ Unit or Developer of the input service tax charged by the service provider if the services are not rendered wholly within SEZ.




Suggestion

It is suggested that benefit of the Rule 6(6) of the CCR’04 should be extended to the service provider by making a suitable amendment to the Rule 6(6) by addition clause (viii) providing non applicability of sub-rule (1) to (4) of the Cenvat Credit Rules, 2004.

3 H. EXEMPTION FOR SERVICES PROVIDED TO SEZ 

While Special Economic Zone Act 2005 vide chapter VI item (e) proposes for exemption from service tax on any taxable services, the object is sought to abridge on its implementation. The point of issue relates to any specific taxable service unless provided within the project premises of SEZ unit, the benefit is inferred as not available. 

Hence to meet the above object and to support the concept of SEZ it is imperative to grant exemption from service tax levy relating to any service so to be rendered “in relation to” such SEZ unit. In short, the narrowed interpretation placed on the object of the said benefit vis-à-vis service to be consumed within the SEZ projects, merits to be set right.  

Suggestion

Thus notification 9/2009-ST dated 03-03-2009 may be withdrawn and Notification 04/2004-ST be reinstated with suitable modifications to provide exemption for services in relation to SEZ so as to include outsourced services also in order to avoid procedural delays in refund. 

3 I. 
Amendment For Parity Of Terms Used In Import Of Services Rules, 
2006 With 
Terms Used In The Export Of Services Rules, 2005: 

While Rule 3 (2) of the Export of Services Rules, 2005 is progressively amended to mention ‘services provided from India and used outside India’, the Import of Services Rules, 2006 mentions the services as ‘services provided from outside India and received by a recipient in India’.   

Suggestion:

It is suggested that the words ‘such services as are received by a recipient located in India for use in relation to business or commerce’  in Rule 3 (iii) of the Import of Services Rules, 2006,  be amended to read as under: 
‘such services as are received by a recipient located in India for use in relation to business or commerce in India’.

3 J. Works Contract Services – Increase In Rate Of Service Tax Under 
Compositon 
Scheme From 2% To 4% : 

The Rule 3 (1) of the Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 has been amended to increase the composition rate of Service tax from 2% to 4% with effect from 01-03-2008. There are works contracts/ projects that have commenced prior to 01-03-2008 where the service provider has already opted to pay at the composition rate of 2% and informed the customer accordingly.

The trade and industry desires to seek a clarification as to whether the enhanced rate of 4% would be applicable on such works contracts commenced prior to 01-03-2008 but completed after 01-03-2008.

For ongoing projects, the Service providers having already opted to pay composition rate of 2% under this category would be constrained to pay Composition Service tax of 4% without being able to recover the same from the customers.  This will cause undue hardship to the Works contractors.    

The CBEC vide Circular dated 04-01-2008 has clarified that the benefit of composition scheme is not available for ongoing contracts executed prior to the time of introduction of the composition scheme since composite works contract cannot be vivisected over a period of time. 

Suggestion:

It is suggested that an explanation be inserted in Rule 3(1) to make the enhanced composition rate of 4% applicable only on works contracts / projects commencing on or after 01-03-2008.

Alternatively, a circular can be issued clarifying the applicability of the enhanced rate of 4% only on works contracts / projects commencing on or after 01-03-2008.

3 K. Supply Of Tangible Goods For Use Service - Double Taxation

Service Tax has been introduced w.e.f. 16-05-2008 on the services provided in relation to supply of tangible goods without transferring right of possession and effective control. 

Presently, all transfer of right to use transactions suffers VAT under State VAT law. The legal aspect of ‘transferring the right to use’ involving possession and effective control is interpreted rather loosely under the State VAT law with the result that VAT is attracted on all transfer of right to use whether involving transfer of the of possession / effective control or not. 

In such a scenario the prospect of Service tax getting attracted even when VAT is paid under State VAT law will give rise to disputes – with the VAT authorities maintaining that the levy of VAT is valid and justified.  

Suggestion:

It is suggested that this matter may be referred to the Empowered Committee to give instructions to the State VAT authorities to levy tax only on transactions where the right of possession and effective control is transferred to the lessee. 

3 L. Information Technology Software Service - Double Taxation: 

In the case of Software under the State VAT law supply of software as well as acquiring right to use the software (packaged or customised) gets covered for levy of VAT.  However, with the introduction of Information Technology software service w.e.f. 16-05-2008 such transactions are also covered for the levy of service tax. 
Due to the coverage of software (packaged as well as customised) under the service tax law and state VAT law, treating them as services as well as goods respectively, these are prone to double taxation.  

Suggestion:

In order to avoid dual taxation and unwarranted litigation, the definition of software should be suitably modified under service tax law, so as to make distinction between software as service and software as goods. 
3 M. Exemption To Ship Building Industry

3 M 1.
Input services used in or in relation to Ship Building

Service tax is presently applicable @ 10.3% to the contractors for rending services to the Shipyard, hire of equipments etc. On an average 1.50 % of the cost addition to the total cost of the ship is due to service tax. The manufacture (building) of ships is exempt from Excise duty and hence Cenvat credit is not available. Due to the huge export potential in the segment, service tax component should not have been added to the cost. This renders the export of ships uncompetitive. 
Suggestion:

It is suggested that in view of huge export potential, input services received / consumed in or in relation to the activity of “Ship Building” should be considered for exemption from the levy of the service tax, which will make the ship building cost competitive viz a viz international players and will boost exports.   

3 M 2.
Input services used in or in relation to Ship Repairs/ refurbishment.

Shipbuilding business is cyclical in nature and therefore shipyard has to include ship repair business in its business mix to survive the vagaries of business.  During the lean time, ship repair provides support to the yard’s finances and helps it survive. Unfortunately, the service tax on the Ship repair business is killing this sector in India. The service component in the repair business can be as high as 40-50% and therefore 10.3% on this cost results in huge burden on the Ship repair business. As in this case also, the business is to be sustained / developed in the country, there is an immediate need to exempt it from service tax.  
Similarly, the same problem would exist for the yards located in the SEZ area. The regulations do not provide for exemption from service tax on the services provided from SEZ even if these are availed by foreign companies/individuals. 

Suggestion:

It is suggested that in view of huge export potential, input services received / consumed in or in relation to the activity of “Ship repairs/ refurbishment” should be considered for exemption from the levy of the service tax, which will make the ship repair /refurbishment cost competitive viz a viz international players and will boost export of services.   

3 N. Exemption To Services Availed By Service Exporters / Stpi Units    
Service exporters avail different types of services from service providers in India which are used for the providing services which are exported to overseas customers.  Over the last 2-3 yrs, several new services have been brought under service tax net.  At present, service tax is required to be paid on all services availed and a refund is then to be sought which causes administrative and procedural hassles to the exporters. 

Suggestion:

In order to reduce administrative and procedural work, it is suggested to provide exemption from service tax on the services availed by the service exporters / STPI units. 
Alternatively, the incidence of Service Tax can be related to the ratio of export to domestic business of the Company.  For instance, with respect to Services availed by the units which are under STPI scheme and are eligible for Section 10A benefit under the Income Tax Act, service tax could be levied by the service provider at a rate less than the normal stipulated rate of 10.3%. If the unit has 10% domestic business, then Service Tax could be levied at 1.03% which is in proportion to the domestic turnover as % of total turnover. The basis can be the average of last 3 years revenue ratio (domestic revenue as % of total revenue) for which a suitable letter applicable for a certain period can be issued.

3 O. Goods Transport Agency Services

Responsibility of paying the Service Tax on the freight amount paid to the transporters has been shifted by the Government from the Service Provider to Service Recipient by issuing Notification under Section 68(2) of Finance Act, 1994. This is  consequent to the Hon’ble Supreme Court judgment in the case of Laghu Bharti Udyog in the year 1999. It is the responsibility of the service recipient to collect and deposit the service tax to the exchequer and not by the service provider. The Government has also shifted the responsibility on certain categories of persons (who avail the service of the transporter) to get registered themselves and pay the Service Tax on the freight amount on behalf of the transporter. On the one hand the service recipient comply with the law and once they take credit of service tax paid by them, lot of litigation is raised in their hands which they need to fight before various courts thus increasing the compliance cost.

Suggestion:

Accordingly, it is suggested that the service provider of GTA services should be made responsible for paying service tax on GTA Services instead of service recipient.

3 P. Separate Act Should Be Codified

Service Tax Credit on services received outside Factory, for Civil Construction having Nexus to Business

For Manufacturing Cement, Fly Ash is a major Raw material, which is sourced by Cement Industry from the Thermal Power Plants. For handling the Fly Ash at Thermal Power Plants, Cement industry has to incur expenses towards the Construction of Silos.

On the services received above, Cement Industry has been paying Service Tax to parties. However Department is disputing Cenvat credit of Service Tax paid for these services.

Suggestion:

Suitable clarification may be issued in this matter, so that Service Tax Credit can be availed of on these services, as the services taken are in relation to manufacturing the final products.

3 Q. Service Tax Impact On Brand Owners In Case Of Manufacture By Job Workers 
As per present provisions, Cenvat Credit on inputs and capital goods may be availed by a manufacturer subject to the condition that inputs / capital goods are physically received in his factory premises under cover of a valid Central Excise invoice and are used by him in or in relation to manufacture of their final goods cleared on payment of appropriate Central excise duty. Further, credit of service tax may be availed by a manufacturer on payment of the same to corresponding input service provider, as long as the input service is received in or in relation to manufacture of the finished goods cleared on payment of appropriate duty of excise. 

Job workers, who engage in manufacture of goods for the Brand Owners, can avail the benefit of Cenvat Credit on inputs used in such manufacturing activity, subject to compliance of conditions and thereby offset their Central excise liability on finished goods. 

On the matter of Service tax credit on input services, since the payments for taxable input services are generally effected by the Brand Owner instead of the job-worker and the corresponding invoices for the said services are received in the name of the Brand Owner, the benefit of service tax paid on input services is neither available to the Brand Owner nor to the job worker. This is due to the fact that present provisions of the Credit Rules do not permit the Brand Owner to avail the credit since he is not the manufacturer of the finished goods and the job worker cannot avail the credit since he does not pay for the taxable input service, the corresponding invoices of services are not in their name and said services not directly received by them. 
The Cenvat Credit on the input services consumed is a cost to the Company even though the services are utilized in relation to the business activity. In cases, where the Brand Owner itself is the manufacturer the credit would have been availed and utilized. The same should be followed in the case of a job work arrangement also as it could be construed that the said services are in relation to the „business‟ of the Company. 

Suggestion:

Provisions be made to enable the Brand Owner to avail the credit in such cases and distribute the credit to the job worker or avail the said credit on its own to do away with this inequitable situation differentiating between manufacture in-house or at the job workers premises. 
3 R. Double Taxation of Licensed Software (VAT And Service Tax) 
The basic principle of Cenvat Credit scheme is to avoid cascading effect of taxes and specific clarification would support the guiding principle of Cenvat Credit scheme. 

The intention of the eligibility of Cenvat Credit on all the activities relating to business should be clarified and suitable amendments made to the definition of input service to avoid litigation and narrow interpretation of the definition. 

Suggestion:

It is suggested that service tax paid on any type of business expenditure should be available as eligible credit towards the output service tax / excise duty liability of the service provider / manufacturer as the said provision to avoid the cascading effect of taxes. 
The amendment under the Credit Rules should be in line with the verdict of the Bombay High Court in the case of Coca Cola that any service in relation to business should be an input service. 
3 S. Simplification And Rationalization Of Refund Procedures For 
Service Exporters 
The service exporter industry filing refund claims under Rule 5 of the Credit Rules, as well as under Rule 5 of the Export of Service Rules, 2005 under Notification No 11/2005-ST dated 19th April 2005, and Notification No 12/2005-ST dated 19th April 2005, are facing similar issues as those faced by exporter of goods filing refund claims under the erstwhile Notification No 41/2007-(ST) dated 6th October 2007. 

Refund claims are being denied on the grounds of various procedural aspects such as certification of export turnover, correlation of FIRCs with the individual export invoices, providing proof of use of the input services in the provision of export services etc. 

Further, in the case of Kbace Tech Pvt Ltd, the issue was pertaining to admissibility of refund of input tax credit (CENVAT) accumulated on account of export of final services. In this regard, the Tribunal inter alia had held that – 

· the Rule that defines input service is ultra vires the section in as much as it travels beyond the power granted under the relevant section of the Act permitting to make the rule with regard to CENVAT credit; 

· the beneficial circular dated 19 January 2010 lacks authenticity; 

· the retrospective beneficial amendment sought to be made in the relevant notification dealing with the refund procedure, in the recent Budget, does not support assessee‟s claim. 

Relying on the said decision, the department has started adopting a strict view to the definition of input services thereby not granting refund for various input services and ignoring various other judicial precedents on this subject. 
To resolve the procedural difficulties arising in speedy implementation of these refund schemes. 

Suggestion:
Though there have been various clarifications and amendments made in the Finance Act 2010, yet the assessees are facing practical difficulties in obtaining refund from the department. 
The process should be rationalized to administer refunds easily to trade and a specific clarification should be issued as was issued in the context of refunds under the erstwhile 41/2007 under Circular No 112/06/2009- ST, dated 12th March 2009. A similar self-certification process should be introduced for refunds filed by service exporters under the aforesaid notifications as introduced for manufacturer exporters under the Union Budget 2009. 

In view of the above, the following may be considered: 

1) CBEC may issue a Circular clarifying the scope of ‘input services’ so that the term may be given an expansive meaning and the refund may be allowed of the Cenvat credit availed in respect of all the services used for the purposes of businesses such as mediclaim insurance, event management etc. Such a Circular will also help in adopting uniform procedure across the field formations avoiding delays in processing and prevent multiple litigations. 

2) Notification / Circular may be issued to allow verification of documents contained in the refund claim on sample basis and the authorities can rely on the relevant statutory auditor’s certificate which is obtained by the assessee with extra effort and cost. 

3) It should be clarified that if an assessee has submitted relevant foreign currency inward remittance certificate (‘FIRC’), the verifying authorities should not insist on additionally submitting the Bank Realisation certificates (BRCs). As, FIRC is a valid document generated by the bank, the authorities may not  insist on FIRCs to bear the invoice number of the invoices under which the output service is provided. An undertaking from assessee should suffice the purpose.
4) CBEC may issue a suitable Notification to the effect that if a refund has been granted to an assessee after due verification from pre-audit, subsequent refund claims of the same assessee need not be forwarded to pre-audit if the underlying agreement (on the basis of which earlier refund claim was granted) remained unchanged.

5) In case of high value refund claims it is suggested that CBEC may introduce a fast track scheme whereby, the assessees may be granted a time bound refund claim on payment of a nominal processing fee depending on the quantum of the refund claim involved (similar to issue of passports under Tatkal scheme). 

3 T. Service Tax Exemption To Services Used In E&P Sector

Services in relation to Survey and exploration of mineral, Oil & Gas service were brought in the service tax net in September 2004. As the operators and their associates in E&P sector do not provide any taxable output service or do not manufactures any excisable goods, they are not able to set off the service tax paid and have to absorb the cost. Further, the risks and uncertainty associated with E&P sector underlines the need of providing supportive environment for sustaining the business. 

Suggestion

It is therefore suggested that the E&P activities may be exempted from service tax to reduce the exploration cost. Similar exemption has been granted to other core sector activities i.e construction of port. 

3 U. Clarity In Levy of Service Tax / VAT On A Component of Price ( e.g. 
Transmission 
Charges)

Presently, GAIL is selling Natural gas to the customer including transportation to customer’s premises as a bundled activity. The transmission charges forms part of Sale price and VAT is being paid by GAIL on the component of transportation charges (forming part of sale price).  Accordingly, service tax should therefore not be chargeable on the component of transmission charges. However, GAIL is paying service tax on the component of transmission charges based on clarification received from the office of Commissioner, Service Tax, New Delhi. Charging both service tax and VAT on the component of transmission charges is not a proper interpretation as it is resulting in double taxation.  

Suggestion

It is suggested that Ministry of finance may like to consider and issue a suitable clarification that service tax will not be payable on the service of transmission when sale price includes transmission charges and VAT is paid on total value including transmission charges.

3 V. Clarification About Liability Of Service Tax On Operator Of A 
Consortium Engaged 
In Survey And Exploration Of Minerals Under PSC With The Government Of India

Under NELP policy of GOI, a consortium/JV of companies jointly submit the bid for exploration of oil and gas and enter into a Production sharing contract with the Government after award. All companies as member of the consortium share the expenses incurred in exploration and revenue generated there from in the ratio of their participating interest. One company is assigned and takes the role of Operator which executes the job and ensures other compliances under supervision of joint working group. The operator only claims re-imbursement of expenses from other partners for their share and no extra amount is charged by operator. 

Recently, service tax department at certain places has raised an issue that the Operators are providing service to other consortium members and have claimed service tax on the amount claimed by Operator as re-imbursement. In our view, the operator being a constituent of the consortium can not provide a service to himself and would not be liable to service tax. Further, the Operators only share expenses & revenue with other partners and do not charge any service charges for their efforts as operator. 

Suggestion

In view of foregoing, it is suggested that the CBEC may issue a suitable clarification in this regard to protect the parties engaged in the E&P business from unnecessary demands and litigation.

3 W. Deduction Of Goods And Reimbursements From The Value Of Service

Under the Service Tax (Determination of Value) Rules, 2006 the taxable value of a service is to be computed inclusive of cost of any reimbursements made to the service provider. The only exception is in respect of reimbursements made to a pure agent. Prior to these Rules, cost of reimbursements could be deducted while computing the value of taxable services provided the invoice showed value of such reimbursements was shown separately on the invoice. 

Consider a case where a consultant has been appointed and he, in turn, uses the services of a lawyer in connection with providing the consultancy service to his client. Under the Valuation Rules the value of the taxable service provided to the client by the consultant is inclusive of the charges paid by the consultant to 
the lawyer as legal fees. Accordingly, service tax is payable by the client even on the legal fees paid to individual counsel by the consultant though, in terms of Service Tax laws such legal fees are outside the scope of service tax.

Suggestion

It is recommended that the Service Tax laws be amended such that cost of reimbursements in connection with input services are allowed to be deducted while computing value of taxable services.

3 X. Service Tax On Rentals Paid For Immovable Property 

Service Tax on rent of immoveable property was struck down by the Delhi HC in the case of Home Retail Solutions India Ltd. vs. UOI. Whilst Revenue’s appeal in the matter is pending before the Supreme Court, amendments to legislative provisions have been effected by the Finance Bill 2010, so as to make renting of immoveable property a taxable service with retrospective effect from 1st June 2007. 

Leasing or licensing of immoveable property amounts to transfer of rights and is subject to levy of stamp duty as applicable - there is no element of “service” rendered in transfer of rights in an immovable property.

The retrospective amendment has a huge adverse effect on the retail sector since the tenants / lessees are not in a position to avail input credit and have to bear the burden of service tax – including that of the past period.

Suggestion

It is recommended that Government may consider removing “Renting of Immoveable Property for use in Business or Commerce” from the list of taxable services. 

3 Y. Utilisation of Input Credits


Currently the credit for service tax on input services can be utilised only if there is a correlation between such input services received and output goods or services. In case of conglomerate Companies, there are many input services which are received in respect of businesses (especially those relating agriculture) which are not associated with output of any taxable goods or services. Due to the requirement of correlation, service tax paid on such input services cannot be utilised and therefore adds to the cost table.

Suggestion

It is recommended that input service tax paid on input services be allowed to be utilised against excise / service tax payable on any other taxable outputs (goods or services) produced / rendered by other businesses of the Company.

3 Z. Service Tax Cost Of Tobacco Exports
Presently service tax is levied on more than 100 different services including Auction Services of the Tobacco Board, Warehousing Services, and Goods Transport Agency Services and so on. As Leaf Tobacco is an excise exempt product, credit of service tax paid is not available in respect of the myriad input services - right from the point of purchase of Leaf Tobacco at auction platform up to the time they are threshed, stored and, thereafter, exported.

Consequently, there is a high quantum of service tax cost included in tobacco exports, impacting adversely on its cost competitiveness. Worldwide it is a well established practice that exports do not bear domestic tax costs. However, for reasons explained above, Indian tobacco exports are embedded with a significant service tax cost. There is, therefore, an urgent need to provide a mechanism whereby the service tax element can be separated and refunded to the tobacco exporter.

Suggestion

It is recommended that Government considers putting in place an appropriate Service Tax Drawback mechanism – along the lines of the extant Customs Duty Drawback Rules – such that the service tax element in tobacco exports is, effectively, disaggregated and refunded to the exporter.  

3 AA. Abolition Of Double Taxation On Sale Of Licensed Software (Vat And Service 
Tax)

In respect of “IT Software Services” (taxable since 16th May 2008) the taxable service is defined as:

“any service provided or to be provided to any person in relation to information technology software for use in the course, or furtherance, of business or commerce, including, -

………………………………………..

……………………………………….
(iv) providing the right to use information technology software for commercial exploitation including right 
to reproduce, distribute and sell information technology software and right to use software 
components for the creation of and inclusion in other information technology software products.

(v) providing the right to use information technology software supplied electronically.”

Hence, where the right to use the IT software is granted the same is held to be exigible to Service Tax. 

However, the Supreme Court in Tata Consultancy Services v State of Andhra Pradesh (2004-TIOL-87-SC-CT) held that software is “goods”. Further, it was held that: “A 'goods' may be a tangible property or an intangible one. It would become goods provided it has the attributes thereof having regard to (a) its utility; (b) capable of being bought and sold; and (c) capable of transmitted, transferred, delivered, stored and possessed. If a software whether customised or non-customised satisfies these attributes, the same would be goods.”

Accordingly, since software provided electronically constitutes goods, the “right to use software” is exigible to VAT due to the fact that as per the 46th amendment of the Constitution the definition of “sale” in the respective State VAT legislations includes “right to use” also.

In view of the above, sale of licensed software is subjected to double taxation with effect from 16th May 2008 - once as a taxable service and the second time as ‘goods’. This is in spite of the fact that the principle that the levy of service tax and VAT are mutually exclusive was upheld by the Supreme Court in the case of Bharat Sanchar Nigam Limited v Union of India (2006-TIOL-15-SC-CT-LB) and Imagic Creative Private Ltd v Commissioner of Commercial Taxes (2008-TIOL-04-SC-VAT).

Suggestion:

It is recommended that clarifications be provided forthwith to ensure that sale of licensed software is taxed only once – either as a taxable service under Service Tax or as goods under VAT.

3 AB. Import of Taxable Services

As per the judicial pronouncement of Mumbai High Court ,which was upheld by the Supreme Court, in the case of M/S. Indian National Shipowners Association Vs. UOI and followed by  numerous Tribunal decisions, service tax liability under reverse charge mechanism as regards import of taxable services arises w.e.f 18th April 2006 when Section 66A was enacted. 

However, CBEC issued a Circular dated 30th June 2010 stating the applicability of the import provisions as below: 

· taxable services provided by a non- resident from outside India and received in India -1/1/2005

· taxable services provided by a non- resident from outside India and received outside India- 18/4/2006

Pursuant to the ratio of law derived in the case (supra), on import of services , service tax under reverse charge mechanism is payable from 18/4/2006 and the distinction made in the CBEC circular does not flow from the Judgements. 

It is therefore suggested that the CBEC should issue another circular clarifying the applicability of import of services from 18th April 2006 to put an end to new controversies on an issue already settled by the Supreme Court.. 

4.  GOODS & SERVICE TAX (GST) ISSUES

4 A.
All Taxes On Tradable Goods And Services Should Be Subsumed: 

We expect that the proposed GST will bring about qualitative changes in the indirect tax system by introducing seamless value added taxation across all the goods and services and it will result in elimination of existing distortions in indirect taxes levied by the Centre and the States. It is imperative that all tradable goods and services, with out any distinction and exceptions, are brought under the proposed GST in such a manner that GST becomes an integrated and harmonious value added tax system subsuming all the indirect taxes. 

4 A.1
Treatment of Petroleum Products

In response to the report on GST published by the Empowered Committee of State Finance Ministers on 30th April 2008 and keeping in view the essence of GST, the Central Government had advised the EC that the possibility of subsuming tax on petroleum products (petroleum crude; high speed diesel; motor spirit; aviation turbine fuel and natural gas) under GST needs to be evaluated in detail. We understand that no such evaluation has been done so far. 

It is understood that, in the draft amendments to Constitution, Government of India has proposed a new clause (12A) in article 366 under which petroleum products are specifically excluded from the meaning of “goods and services tax”. This exclusion is unwarranted. 

For the following reasons, it is not advisable to make such a sweeping provision for specific exclusion of petroleum products from the definition of GST to be given in Constitution.

(a) Such exclusion runs contrary to the concept and objects of GST as mentioned in paragraph 2 above.

(b) Enabling provisions are made to empower the Union and the States for the levy of taxes and exemptions or exclusion of any goods from levy and methodology of levy of taxes are determined by relevant tax law. 

(c) The draft amendments as proposed by the Central Government will require further amendments in Constitution if the Centre and States at a later stage intend to include petroleum products under the GST. 

Suggestion:

All tradable goods and services should be included in GST including petroleum products which are extensively used as input in other taxable goods and services. If the Government feels that GST in the case of petroleum products should be introduced at a later date, such provision can be made in the legislation and the effective date can be notified at a later date. 

4 A.2
Natural Gas Should Be Covered Under GST

Initially, the decision to cover Natural Gas under GST was deferred for further deliberations by empowered committee in first discussion paper on GST circulated in November 2009. The finance ministry in its response recommended inclusion of natural gas in GST. The Task force of 13th finance commission in its report submitted in December 2009 strongly recommended inclusion of Natural Gas in the ambit of GST with following remarks:

“Natural gas like petroleum products is derived from the same source. However, unlike petroleum products, natural gas does not generate negative externalities. Therefore, the tax regime for natural gas should be distinctively different from the regime applicable to petroleum products. Accordingly, natural gas should be subjected only to GST (both central and state) with all benefits of input credit as in the case of other normal goods. We recommend accordingly.” 

Covering Natural Gas under GST will rectify the distortions in the existing system: whereby the consumers have to pay higher price on purchase of Natural Gas from different sources i.e. ’within the state purchase” vis-à-vis “inter-state purchase”. It results in loss of revenue to exporting/importing state depending on the mode of sale. Tax burden on ‘within state’ purchase of Gas in UP comes to 30% against tax burden of 7% on inter-state purchase. 

Natural Gas is the most environment friendly fuel and its use needs to be promoted by appropriate fiscal measures. Further, Natural Gas is mainly used in fertilizer and power sector where subsidy burden is borne heavily by the Government.  This subsidy burden may be substantially reduced by covering Natural Gas under GST. 

Suggestion

In view of above, Natural Gas should be covered under GST. 
4 A.3
Aviation Turbine Fuel 
GST is intended to bring the taxation of goods and services across various states under a unified tax structure. Currently the difference in tax structure and tax rates result in heavy cost for taxpayers in certain states. In case of Aviation Turbine Fuel (ATF) where the tax rates substantially vary from state to state. Indian aviation industry, being price sensitive, is adversely affected due to the vast difference in ATF taxation. Currently, ATF is not covered under the GST Act. 

Suggestion:

Hence, it is recommended that ATF be brought under the ambit of GST Act which will ensure uniform ATF taxation across the country. 

4 A. 4 Electricity Duty 

Power is extensively used in several industries and in some industries it forms significant part of the manufacturing cost. Significant investments is required to be made for setting up power generation capacity even in the case of captive power plants in order to overcome shortage of quality power supply. Many States impose an electricity duty per unit of power generated. Such a levy results in huge costs to power intensive sectors like the metal industries, paper and paperboards industry and telecom industry. 

Suggestion:

It is recommended that to encourage industries to set up power generation plants and to reduce the cost of production of those industries which consume significant quantity of power, the Government should consider withdrawal of the levy of electricity duty and electricity duty should be subsumed it to GST.

4 A. 5 Entertainment Tax

The first discussion draft issued by Empowered Committee states that entertainment tax levied by the state will be subsumed in GST but not which is levied by local bodies. This will lead to multiple taxes on entertainment industry. It is feared that this escape provision will encourage states to extend entertainment tax at local level where it is not levied currently and may enhance its rates from time to time. 

Suggestion:

It is recommended that entertainment tax levied by local bodies should also be subsumed in GST

4 A 6 Entry Tax / Octroi 

Contrary to expectations of industry, it is proposed that indirect tax levies like Octroi and Entry Tax in Lieu of Octroi will continue under the GST regime. 

The terminology “Entry Tax in lieu of Octroi” is misleading.  Octroi is normally levied by a local body like a municipal corporation etc. at nominal rates and only in respect of goods brought into the local area falling under jurisdiction of the local body.  Entry Tax, on the other hand, is levied at a State level in respect of goods brought into the State from outside as well as goods moving from one local area to another within the State.  Generally, the rate of entry tax is significantly higher in many states.  

In 2005, at the time of implementation of VAT it was announced that “Entry Tax in lieu of Octroi” would be subsumed into VAT. Some States, however, have continued with this levy, e.g., U.P., Uttarakhand, Rajasthan, Karnataka, Assam and Bihar. In fact, Himachal Pradesh – where Octroi was not levied by any local body - has introduced Entry Tax with effect from April 2010.

Levies like Entry Tax and Octroi considerably undermine the benefits of unitary tax systems like VAT and GST. Accordingly, continuation of Octroi and Entry Tax, whether or not in lieu of Octroi, in a GST regime is unjustified and should be abolished upon implementation of GST. Policy-makers have to engage States like Maharashtra – where Octroi rates are unreasonably high – in order to convince them to subsume Octroi into GST. 

Further, uncertainty continues on abolition of certain other indirect taxes on supply of goods like Toll Tax, Carriage Tax, etc. that are levied by certain States.   Such levies not only contribute to cascading of taxes but also create logistical hurdles in the supply chain.  Accordingly, all indirect taxes on supply of goods and services, levied at the Central, State and Local level must be abolished upon introduction of GST to ensure free flow of goods and a common Indian market.  In this connection it would be pertinent to note the views of the Department of Revenue, MoF in their comments on the Discussion Paper – “Electricity duty, Octroi, purchase tax and taxes levied by local bodies should also be subsumed under GST.”

As far as funds for local bodies are concerned a part of the SGST collections can be earmarked for this purpose, as recommended by the Task Force of the 13th Finance Commission on Goods and Services. In fact, Punjab adopted a such approach a few years ago when, on abolition of Octroi across the State, a portion of VAT collections were earmarked for funding of the municipal bodies.

4 B. Issues Related To Cement Industry

Central Government has been pursuing to introduce GST during 2011 with different rates on services and selected goods. These rates are proposed to be synchronised over 3 years. This would add to the problems of Cement Industry.  

Suggestion:

· Single rate be introduced in the first year itself so as to avoid disputes/litigations.

· Criteria for availing Input Tax Credit should be simple and unambiguous.

· Mechanism for dispute resolution should be common throughout all the States.

· After implementation of GST, various Central/State level exemptions and incentives currently under Excise/VAT laws should be protected till the eligibility period. 
4 C. Clarity Required On Applicability Of GST On Imports And Sales From Duty- Free Shops At Airports:

Imports are proposed to be taxed under the GST. However, there is no clarity on tax treatment of imports meant for warehousing in bonded area for sale through duty free shops at airports.

Suggestion:

In case of sales from Departure shops, the same need to be considered akin to exports and should be exempted from GST. Also, In case of sales from Arrival shops, since they happen outside the Customs frontier, the same needs to be treated as outside the ambit of the GST. In both the above cases, GST paid on imports, if any, should be eligible for refund. 

 

4 D. Future Of Existing Credit Of VAT/Cenvat Lying Unutilized

There is no clarity about future of VAT/CENVAT credit lying unutilized on the date of implementation of GST. Adequate safeguard or saving clause for existing VAT/CENVAT credit lying un-utilised or due to be refunded from government is required in GST legislation at Central and state level.

Suggestion

There needs to be clear cut provisions or saving clause for availability of unutilized VAT/CENVAT credit for safeguarding interests of the tax payers.

4 E. Taxability Of Edible Oil & Oilseeds: 

Edible Oils is essential commodity used by all strata of population as a cooking medium across the country. It is currently either exempted or taxed at lower rate under excise and VAT. 

The Empowered Committee of State Finance Ministers is in the process of finalising the tax rates under proposed ‘Goods and Service Tax (GST). Edible Oils are highly price sensitive and any inflationary impact is immediately & reflected in the Consumer Price Index apart from creating a problem of adulteration in the country. Two tax rates structure is contemplated under GST i.e a lower rate for certain essential goods and standard rate for others.  The edible oil & oilseeds deserve to be classified under lower rate as this price sensitive essential commodity affects every common man’s pocket.  Edible oil being an agro based product, it also impacts the lives of a large number of farmers who cultivate this scarce commodity. 

Suggestion:

We recommend that the sensitive essential items of mass consumption like edible oils & oilseeds should be either exempted or taxed at lower rate under the proposed GST structure at same rate in all States.

4 F. GST On Cigarettes

Cigarettes, by virtue of being very highly taxed, offer a lucrative tax arbitrage opportunity and are vulnerable to large scale smuggling. Consequently, it must be ensured that GST on cigarettes is levied in the manner noted in the Discussion Paper released by the Empowered Committee of State Finance Ministers (Clause 3.6), i.e. at the uniform Standard Rate applicable to the general category of goods across the country, with availability of Input Tax Credit. Central excise duty would continue to be levied at specific rates.

Suggestions:

· The combined incidence of excise duty and GST on cigarettes should remain revenue neutral (i.e., at current levels). This could be achieved by an appropriate reduction of the extant rates of specific excise duty on cigarettes.

· Moreover, to avoid cascading of excise duties, all intermediate tobacco products that are used as inputs for manufacture of cigarettes e.g. example cut tobacco should be brought under GST and if excise duty is levied it should be Cenvatable as per current practice. 

· Uniformity of classification of goods (based on HSN) and tax rates across States needs to be ensured through an appropriate mechanism.

4 G. Uniform Rate Of Tax

There must be one, uniform rate of GST across all categories of goods and services across the country – the Standard Rate. Concessional rate of GST may be made applicable to only to goods that are of National or of national importance like drugs & pharmaceuticals, food products, educational products e.g., notebooks, pencils. 

It must also be ensured that for a particular category of goods the Standard Rate is applied uniformly across the country.  Under the current VAT regime the same category of goods is taxed at different rates by different States. This has led to an avoidable position of disputes regarding classification and applicable rates of tax. Thus, if the objective of a common Indian market is to be actualised under GST the rate of tax on the same goods must be identical across the country.

4 H. Stability In Rates Of Tax

Under the current VAT regime many States have unilaterally and arbitrarily increased the rates higher than the RNR of 12.5% - thereby undoing the very concept of an Indian common market. Differential rates of tax provide opportunities for unethical tax arbitrage. 

Suggestion:

The proposed constitutional mechanism to considered any rate changes by GST council and GST laws must be framed in a manner that prevents States from changing rates of SGST unilaterally. Such mechanism is consistent with maintaining the integrity of the tax base, administrative simplicity and minimisation of compliance cost for taxpayers. Ensuring harmonisation of tax rates through this type of a mechanism in India will prevent the States from unilaterally and arbitrarily increasing the rate of VAT – as is being currently done thereby completely undermining the objective of creation of a common Indian market. This would also be in line with international practice. For example, in Australia the rate of GST can be varied only if all the Provinces and Tax Territories are in agreement over such a change. 

In this connection the Task Force on GST of the 13th Finance Commission has also recommended setting up of a Council of Ministers, headed by the Union Minister of Finance, to oversee any changes and modification of the GST law or Rates of Tax to avoid arbitrary changes in GST law and levy by the individual States.

4 I. Timely Availability Of GST Legislation

GST is proposed to be implemented in less than a year’s time. However, as on date the draft GST legislation is not available in the public domain. It must be appreciated that changeover to the GST regime will entail extensive redesigning of existing information systems and, in very many cases, substantial realignment of supply chain processes. 

Suggestion:

Given the fact that both these exercises require considerable lead times, the draft laws and rules must be made available to industry at least six months prior to date of implementation of GST.

4 J. Threshold Limits

The Discussion paper states that there will be different threshold levels for CGST-Goods and Services and SGST. In addition, a Composition Scheme has also been suggested – with a gross turnover limit of Rs. 50 lakhs p.a. 

Different threshold levels will cause confusion amongst the trade and also encourage unethical practices to evade taxes. Threshold level should be uniform across goods and services and the same for both CGST and SGST. An uniform and sufficiently high threshold level will enable ease of tax administration since the tax will be collected from only those assessees who have a sizeable turnover (and thus, tax liability) instead of millions of small and marginal traders. A high threshold level will also ensure that small and marginal traders do not face any hardship on account of the rigorous record-keeping and compliance requirements anticipated under GST. 

Suggestion: 

It is recommended that the uniform threshold level for both CGST and SGST be set at a gross turnover above Rs. 10 lakhs p.a. A composition Scheme could be introduced for annual gross turnover above Rs. 10 lakhs up to Rs. 1 Cr. 

4 K. Transitional Provisions

The Discussion Paper does not provide sufficient clarity on transitional provisions that will impact areas like (i) accumulated CENVAT, Service Tax and VAT credits  (ii) Duty paid inventory in the hands of the trade and (iii) Tax paid goods in transit (domestic as well as imported) as on the date of implementation of GST. 

Suggestion:

It is recommended that appropriate tax refund mechanisms will be put in place in such cases, as was done at the time of implementation of VAT in the country. Alternatively, fungibility between pre-GST pre-paid taxes and post-GST tax credits can be enabled by allowing dealers to carry forward accumulated credits of Central Taxes (Excise and Service Tax) as deemed CGST input tax credit and State taxes (VAT credits  and CST paid on stocks in hand/transit) as deemed SGST input tax credit.

4 L. Special Industrial Area Schemes (Sias) And Tax Holiday Schemes
The Discussion Paper clarified that the benefits of exemptions and remissions under SIAS would continue up to legitimate expiry time both for the Centre and the States. 

Suggestion:

Tax exemptions related to industrial incentives (Tax Holiday Schemes) industrial area schemes should be converted, if at all needed, into cash refund or remission schemes after collection of tax, so that the GST scheme on the basis of a continuous chain of set-offs is not disturbed.

4 M. Eco Taxes In The GST Regime

With effect from 1st July 2010 a Clean Energy Cess is being levied on coal, lignite and peat. Presumably, this levy has been introduced on the principle of “Polluter Pays”. We understand that such tax will be outside the GST.

Suggestion:

If levy of an eco-tax is considered to be necessary then it should be levied only on those players in the industry who do not adopt green, eco-friendly processes. Not only will this be equitable position vis-à-vis assessees who have made considerable investments towards sustainable “clean” processes, it would also provide an incentive to other players to adopt green processes and come out of the ambit of eco-taxes – paving the way for environment friendly practices across the board.

4 N. Tax Credit For Capital Goods

Capital goods are not defined consistently under different State VAT laws. Moreover, different States have provided for varying time-lines over which input tax credit on capital goods may be availed by assessees. In capital intensive industries these differences result in (i) disputes over which capital goods qualify for input tax credit and (ii) locking up of funds due to differing periods over which credit of input tax can be availed.

Suggestion:

Under GST there should be a common definition of capital goods and the input tax credit on procurement of capital goods should be allowed as soon as the capital goods are received into the assessee’s production facility.

4 O. Tax Administration

Multiple jurisdiction and filing of returns is undesirable under GST. Assessees should be required to submit one composite return covering CGST, SGST and IGST and be subjected to one common jurisdiction with uniform assessment proceedings unlike the current scenario of different assessments for CST and VAT. 

Suggestion:

It is recommended that the jurisdiction and consequently, assessment, scrutiny, audit, etc. be the responsibility of a single authority. To ensure administrative convenience, it is also recommended that a Central authority be given jurisdiction over large tax-payers having multi-State operations and/or annual gross turnover in excess of Rs. 1,000 crore whilst the smaller assessees are kept under the jurisdiction of the respective State authorities.

In addition to being uniform, the procedures and documentation for collection and payment of tax, movement of goods, returns, assessments, etc., under GST must be simple, transparent and assessee friendly with reliance on private records rather than maintenance of voluminous statutory records.

4 P. Processed Foods 

There is a divergence in the approach to taxation of processed foods between the Centre and the States. The food processing industry has been identified by the Centre as a priority industry in order to reduce the high wastage of farm produce in the country. Consequently several categories of processed foods have been exempted from levies like Central Excise. Examples include Tea, Noodles, Milk Food for Babies, Skimmed Milk Powder, Biscuits etc. 

In divergence from Central policy the State Governments levy VAT on these products and some states at different rates. This lack of uniformity between Centre-State policy has undermined the development of the Food Processing industry. 

Suggestion:

GST should exempt agro-based food products used by common man. In any event this should be at the concessional rate of 12% to encourage manufacture of hygienic food products and at the same time reduce wastage of farm produce. 

4 Q. Taxation Of Educational And Stationery Products Under GST

Educational products like exercise books, pens, note-books, pencils and geometry boxes are generally exempt from excise duty. However, several States levy VAT on these products.

This divergence in approach by the Centre and the States on taxation of educational products makes these products expensive for school and college students.

Suggestion:

It is recommended that these products should be either exempted or levied concessional rate of GST under both CGST & SGST.
4 R. Medicaments, Bulk Drugs And Medical Equipments And Implants 
The Finance Minister has announced indicative tax rates under GST regime.  Whereas the standard rate of tax is proposed to be 20% (10% CGST + 10% SGST), the lower rate has been proposed at 12% (6% CGST + 6% SGST).  

It is a known fact that Medicaments and bulk drugs required for manufacture of such medicaments are the most essential commodities necessary to provide health care to the society.  Similarly medical equipments and implants are essential to treat patients. Higher rate of taxation on these products will make life saving treatment/ surgery and treatment of other chronic dieses unaffordable for the larger section of the society.  Historically these products are either exempted or attracted lower rate of taxation. 

Suggestion:

In the light of the above we would  urge the Government and the Empowered committee that Medicaments, bulk drugs, medical equipments and implants are either exempted or kept under the lower tax rate. 

5. CENVAT ISSUES

5 A. CENVAT And Job Work

Rule 4(5)(a) of the Cenvat Credit Rules, 2004 permit removal of inputs or partially processed inputs outside for further processing. Under the said notification read with notification 214/86-CE dated 01.03.1986, raw material supplier is expected to send entire raw material to the job worker and the later can not add his material. Where the job worker adds material, the raw material supplier is required to send material on payment of duty and the job worker has to pay duty on entire value including the value of material received free from the customer as per Section 4 read with rule 6 of valuation rule.

Suggestion:

In International Auto Ltd. Vs CCE, Bihar [2005 (183) E.L.T. 239(S.C.)] the Hon’ble Supreme Court has held that job worker is not liable to pay duty on inputs supplied by final product manufacturer.

In view of the above decision, the relevant rules / notification may please be amended to permit the job worker to avail cenvat credit on inputs directly purchased by him and pay duty on goods processed by him on his value addition only (including material directly purchased by him) and excluding the value of material received free from the raw material supplier.

5 B. 100% CENVAT Credit Of The Duty Paid On Capital Goods In The Year Of Receipt:

At present manufacturers are entitled to take only 50% of the C. E. duty paid on the capital goods as CENVAT Credit in the (first) year of receipt of the capital goods.  The balance 50% is to be taken in the next financial year (provided the goods remain in the possession of the manufacturer). 

Suggestion:


It is suggested that the relevant Rule 4 (2) (a) & (b) in the CENVAT Credit Rules, 2004 be amended to enable the manufacturer to avail the CENVAT Credit of the entire duty paid on the capital goods in the (first) year of receipt itself.

5 C. Procedure Of Customs Endorsement Of Bill Of Entry For Availment Of Cenvat Credit By End User Unit To Be Restored
The erstwhile procedure of Customs endorsement of Bill of Entry copy for availment of CENVAT Credit by the end user unit has been dispensed with vide Customs Public Notice No. 16/2006 dated 22-03-2006. This is causing hardships to the manufacturers since they are unable to avail CENVAT Credit on the imported [free issue] material received by them from their customers.
Suggestion

It is therefore suggested that the procedure of Customs endorsement of the Bill of Entry EDI copy for availment of CENVAT Credit by the end user unit, be restored at the earliest by way of a suitable Customs Trade Notice to this effect.    

Alternatively, a provision should be made in the Bill of Entry format for indicating the details of the consignee (end user receiver) of the goods in addition to the details of the Importer as is being done in the case of Excise invoices where the Invoice is made on the buyer with the consignee indicated as the end user.   

5 D. CENVAT Credit On High Speed Diesel („Hsd‟) And Light Diesel Oil („LDO‟) 
HSD and LDO are used by most industries as fuel for generating electricity used in or in relation to manufacture of excisable final goods. Thus, the non-availment of credit on the duty paid on the fuels becomes additional cost to the manufacturers. The availment of credit on HSD and LDO would help in maintaining the chain of Cenvat Credit availability and utilization, as in the present case. The same mechanism may also be passed onto the GST regime. 

Suggestion:

Given that GST would soon be implemented, it is proposed that Credit Rules may be amended to permit availment of Cenvat Credit paid on HSD and LDO. 
There is no reason for keeping HSD and LDO out of the scope of Credit Rules. 

5 E. CENVAT Credit On Endorsed Bill Of Entry 
There is no provision under Credit Rules for availing Cenvat Credit on endorsed bill of entry against import of goods. Traders who import goods and desire to pass on the credit of CVD component of customs duty are required to register with the Central excise department. 

 Increased procedural compliance of getting registered as Importer with the Central Excise Department. 

 Form A1 (i.e. Registration Form) does not contain any specific column for registering a person as an importer for the purpose of availing. 

 Further, certain details might not be required for an importer as would be required for a manufacturer. 

However, the authorities are demanding all the details strictly as per the form on account of which the industry is facing procedural difficulties in convincing the authorities. 

Justification: In the past, Customs officers at the port of import were allowing endorsement of the Bill of entry to enable the importer to pass on the credit of CVD to the registered manufacturer / service provider / dealer, as the case may be. The said procedure could now be continued. 

Suggestion:

It is suggested that Credit Rules may be amended to recognize endorsed Bill of Entry as a valid document for availing credit of duty paid at the time of import. The erstwhile procedure of endorsement of Bill of Entry in such cases should be continued. 

The Central Excise legislation allows for registration of the importer under central excise so as to enable them to issue importers invoice as valid document for passing on Cenvat Credit of duty (CVD plus SACD) paid on imported goods. However, the present application format for registration (Form A1) under central excise (even under ACES registration) does not provide for registration for category of „importer‟ which leads to procedural hassles and delay in getting registration. 

5 F. CENVAT Credit Of Additional Customs Duty Paid U/S 3(5) Of Customs Tariff Act 
(„SAD‟) 

On import of goods made by service providers the component of Additional customs duty is a cost to the service provider whereas the same is available as credit for the manufacturer. This differential treatment could be sorted out by the said amendment. 

Suggestion:

It is suggested that the provisions of availing credit may be extended to a service provider. 

5 G.
CENVAT Credit on Cement and Steel Articles

Cement and steel/iron items such as bars, angles, beams, plates etc. are used for laying foundation and providing support to structures for installation/erection of machineries and equipments in the factory / premises by various industries which are used or in relation to the manufacture of the final excisable products / provision of services.

In the Union Budget for the year 2009-10, the Cenvat Credit Rules were amended so as to exclude cement, angles, channels, CTD bar, TMT bar, and other items used for construction of Factory Shed, Building or laying foundation or making of structures for support of capital goods, from the definition of ‘Inputs’ and accordingly, Cenvat Credit is not available to the Industry on these items.

The Central Excise Department routinely issues Show Cause Notices to assessees alleging that these items cannot be treated as capital goods as per the Cenvat Credit Rules as the same are used for construction of immovable property and hence no Cenvat credit can be taken. Consequently, even after making significant investments a large number of assesses are denied Cenvat credit This results in prolonged and needless litigation

The purpose of Cenvat scheme is to give credit of input tax so as to remove the cascading effect of taxes. This is more pertinent, given that now we are moving towards a Goods and Services Tax regime. In such a scenario, restricting input tax credit on certain items such as steel and cement defeats the purpose and goes against the grain and principle of Input Credit Scheme.

Suggestion:

Suitable amendments be made or Notification/Circular be issued to state that Cenvat credit is eligible on all items used in relation to business activity if the same is liable to either Excise Duty or Service Tax. 

5 H.
CENVAT Credit On Dumper/Tippers Etc

Dumpers and Tippers are being used in the cement factory as Material Handling Equipment for transporting basic raw material limestone from Mines to the Crusher Hopper in the factory.  These have been classified in the tariff as Motor Vehicles for the transport of goods – Dumpers designed for off-highway use.

The Govt. of India vide Notification No.25/2010 CE (NT) dated 22.06.10 allowed the Cenvat Credit on Dumpers or trippers, falling under Chapter 87 of the First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986), registered in the name of provider of output service for providing taxable service as specified in Sub-Clauses (zzza) and (zzzy) of Clause (105) of Section 65 of the said Finance Act.

However, in case of captive mines, many companies are purchasing the same Capital Goods of Chapter 87 of Central Excise Tariff Act 1985 but the Cenvat Credit is not allowed under Cenvat Credit Rules, 2004.

Suggestion

Cenvat Credit on aforesaid Capital Goods also be allowed to manufacturer of Excisable Goods by making suitable amendments in the Rules, to cover these equipments in the definition of “Capital Goods”.

5 I.
CENVAT Credit On Captive Power Plants, Transmitting Power To Various Units Of 
The Same Company

Cement Companies having more than one unit install captive power facility in one of the plants where viable and transfer power to other plants.

However, Cenvat Credit on inputs to the captive power plants is not given to the extent of power supplied to other units on the ground that such power is used outside the factory.

Suggestion:

Such restriction be abolished and Cenvat Credit be allowed on the entire inputs used.

5 J.
CENVAT Credit for Transfer Of Material From An Exempted Unit To 
Duty Paying 
Unit

In case of any unit availing Excise Duty exemption, no cenvat credit is allowed, as the final product is duty free.  However due to urgency or any other reason, an exempted unit is required to transfer the Cenvatable Goods to other duty paying sister concern. In that case, amount of cenvat credit is cost to Company as the other unit is entitled to avail the Cenvat, but can not avail the credit due to non-availability of Excise Documents, as the Excise exempted unit can not raise Excisable Invoice.

Suggestion:

Considering the above facts, the unit receiving the Cenvatable material should be entitled to avail the Cenvat credit on the basis of original Excise Invoice received by the Exempted Unit & for this purpose suitable amendment should be incorporated in the Cenvat Credit Rules.

5 K.
Grant Of Exemption To Goods Supplied To Sez Developer From The 
Provisions Of 
Rule 6 Of Cenvat Credit Rules, 2004

The Concept of SEZ (Special Economic Zones ) Act, 2005 (Act No.28 of 2005) was introduced with a view to augmenting the export to provide an internationally competitive and hassle-free environment for earning of foreign exchange, to attract Foreign Direct Investment, to generate employment and to facilitate transfer of technology.

SEZ being considered to be a foreign territory, within the country, supplies to SEZ units and SEZ developers, from Domestic Tariff Area (DTA) are considered to be exports in the hands of DTA and supplies from SEZ to DTA are considered to be deemed imports.

However, till the Notification No.50/2008-CE(NT) dated 31.12.2008 was issued, suppliers of goods to SEZ developers were required to pay an amount equal to 10% under Rule 6(3)(i) of the Cenvat Credit Rules, 2004, whereas no such payment was required in respect of supplies to SEZ units.  This has resulted in heavy burden to supplies made to SEZ developers prior to 31.12.2008 by discriminating between supplies made prior to 31.12.2008 and thereafter. 

Suggestion:

(a) The amendment made by Notification No.50/2008-CE(NT) dated 31.12.2008 may be given retrospective effect from the date of incorporation of the CENVAT Credit Rules, 2004; 

Or

(b) It may be clarified by way of issue of Circular that supplies to developers of SEZ may be considered at par with export under Bond in terms of the provisions of Central Excise Rules, 2002, and identical benefits may be extended to such supplies also.

5 L. Simplification Of Cenvat Credit Rules For Availing Cenvat Credit Of Service Tax Paid On Input Services
The present CENVAT credit rules applicable for allowing CENVAT credit of tax paid on “input services” are highly restrictive in nature and resultantly are responsible for increase in the cost of manufacturing.  

Service tax credit is presently not available in respect of input services consumed in relation to manufacture of goods under Loan License (Job-work) and goods purchased for trading activities for the reason that the actual manufacturer in terms of Central Excise Act in such cases is the job-worker or the contract manufacturer, as the case may be. 

Consequently service tax credit with regard to input services such as Advertisement, C&F Services, Sales promotions services, and Commission services etc., consumed for marketing of such goods, is not available to the principal, who has either assigned the job work to another manufacturer or has purchased excisable goods for trading.

Suggestion:

CENVAT credit rules need to be appropriately amended to remove these un-necessary and illogical conditions / anomalies.

5 M.
Condition Of Physical Receipt Of Inputs Or Capital Goods In Service Provider’s 
Premises To Avail Duty Credit

As per Rule 4 (1) and (2) of the CCR’2004, Cenvat credit of duty in respect of inputs or capital goods is available when such input or capital goods are physically received in the  premises of the output service provider. 

Unlike the manufacture, service provider is also required to provide services such as works contract service, commercial or industrial construction service, erection, commissioning or installation service, maintenance or repair service in the customer ‘s premises. It is also important to note that certain input or capital goods are also required to be obtained to provide such services. The service provider in such situation is forced to receive input or capital goods to his premises to avail the cenvat credit of duty paid on such input or capital goods. Subsequently the inputs or capital goods are removed from his premises to the customer premises for providing output services. The condition to receive the input or capital goods to the premises of the output service provider is impractical and results in additional logistic cost as well as loss of productive time in movement of input or capital goods.

Suggestion

It is hereby suggested that the condition of physical receipt of inputs or capital good to the premises of output service provider for the purpose of availing the cenvat credit of duty in respect of such inputs or capital goods, may be relaxed for the service providers. To avoid the misuse of such relaxation, a Declaration/ Bond may be prescribed to be obtained from service providers.

5 N.
Expand The List Of Input Services Where Reversal Of Input Credit Is Not Required In 
Terms Of Rule 6(5) Of The Ccr’2004

Rule 6(5) of the CCR’2004 provides that Notwithstanding anything contained in sub-rules (1) (2) and (3), credit of whole of service tax paid on specified taxable services shall be allowed unless such service is used exclusively in or in relation to the manufacture of exempted goods or providing exempted services. The list of specified services [pls. refer Exhibit – ‘A’] prescribed at the inception of Cenvat Credit Rules, 2004 effective from 10-09-2004 was never reviewed or expanded, however various new services have been notified during past 6 years. 

Suggestion:

It is suggested that other services which are similar to such services as enlisted in the Exhibit - ‘B’ may be added to the list so that the assessee may be saved from undue hardships and hassles of calculating the attributable input service tax credit for reversal. 

Exhibit-A

List of services covered under Rule 6(5) of the Cenvat Credit Rules, 2004

N. Consulting engineer service

O. Architect service

P. Interior decorator service

Q. Management consultant service

R. Real estate agent service

S. Security agency service

T. Scientific or technical consultancy service

U. Banking and other financial service

V. Insurance auxiliary service concerning life insurance business

W. Erection, commissioning and installation service

X. Maintenance or repair service

Y. Technical testing and analysis service

Z. Technical inspection and certification service

AA. Foreign exchange broker service

AB. Construction service

AC. Intellectual property right service

Exhibit-B

List of services which may be considered for covering under Rule 6(5) of the Cenvat Credit Rules, 2004

· Site formation, clearance, excavation, earthmoving & demolition service

· Dredging service

· Survey and map making service

· Cleaning activity service

· Mailing list compilation and mailing service

· Construction of complex service

· Registrar to an issue service

· Share transfer agent’s service

· Sale of space for advertisement service

· Sponsorship service

· Support service of business or commerce

· Auctioneer’s service

· Internet telecommunication service

· Telegraph service

· Renting of immovable property service

· Works contract service

· Development and supply of content service for use in certain service

· Information technology software service

· Supply of tangible goods service

· Legal consultancy service

· Health checkup and treatment service

· Medical record maintenance service

5 O.
Amendment Of The Definition Of Input Service In Rule 2 (L) Of The Cenvat Credit 
Rules, 2004: 

To deny the manufacturers the benefit of the CENVAT credit on the services of outward transportation, an amendment has been made in Rule 2(l) substituting the words ‘in relation to clearance of final products from the place of removal’ to ‘clearance of final products, up to the place of removal’, w.e.f.  01-04-2008.

The amendment providing for denial of the credit on and from 01-04-2008 is clearly against the principle of the CENVAT credit scheme which is the avoidance of the cascading effect of taxes.  

Suggestion:

It is suggested that the amendment be annulled / withdrawn and the rule substituted with the words ‘clearance including outward transportation of final products from any place of removal, whether factory or depot or premises of the consignment agent or any other premises.

5 P.
Cenvat Credit Of Input Service – Activities Relating To Business

The definition of the input service under Rule 2(l) of the Cenvat Credit Rules, 2004 is very wide and it also includes activities relating to business such as accounting, auditing, financing etc. Even though the term ’activities relating to the business’ is preceded with the words ‘such as’, which widens the scope of the term, the Tax Authorities are taking a different view. Therefore, Cenvat Credit on activities relating to business like garden maintenance services, business auxiliary services (as in the nature of commission agent) etc. are generally denied on the grounds that input services are not related to the manufacturing of final product or its clearance. Such narrow interpretation of the definition has resulted in a number of unwarranted litigations and undue hardship to the assessee.  

Suggestion

The basic principle of Cenvat credit scheme is to avoid cascading effect of taxes. The intention of the eligibility of Cenvat credit on all the activities relating to business should be clarified and the definition of input service should be suitably reworded to avoid any narrow interpretation of the definition.  

5 Q.
Service Tax Credit On Outward Transportation

Rule 2 of CENVAT Credit Rules, 2004 provides that ‘input service’ means ‘any service used by the manufacturer, whether directly or indirectly, in or in relation to manufacture of final products and clearance of final products upto the place of removal, and includes………….outward transportation upto the place of removal. 
In case of Cement falling under Chapter 25 of the Central Excise Tariff, Excise duty is paid on MRP Prices printed on the Bags being the RSP, which price includes not only the price of goods but also freight, other taxes and duties, profit margin etc.  When the duty is paid on MRP Price at the time of clearance from the place of removal, the Service tax paid on outward transportation is allowed only upto the place of removal i.e., either factory or depot. 

Suggestion:

It is suggested that in case of Cement where duty is paid on MRP Prices the Cenvat Credit of Service Tax paid on outward transportation should be allowed by way of proper amendment in Rule 2(l) of Cenvat Credit Rules, 2004.

5 R.
Service Tax – Advance Payment – Cenvat Credit
Service Tax is payable even in cases where service has not yet been rendered but the proposed service recipient has paid money in advance. However, when the claim for Cenvat Credit of Service Tax paid on Advances comes up, field formation deny the Cenvat credit on the grounds that the Cenvat Credit can be allowed only when the services are used for the purposes for which it is meant.

Suggestion:

This is an anomaly and it may suitably be clarified that the service tax paid on Advance payment, is allowable as Cenvat credit

5 S.
Credit In Respect Of Input Services Utilized For Providing Taxable Services And Undertaking Trading Activities 
Credit Rules provide that full credit of specified services shall be allowed unless used exclusively in or in relation to manufacture of exempt goods or providing exempted services. 

There is no clarity on whether trading activity should be construed as non-dutiable activity or exempt activity. A trading activity can be termed as non-dutiable activity as opposed to exempt activity, and since the provisions of Credit Rules does not require reversal on account of non-dutiable activity, it could be construed that proportionate credit of services in relation to trading activity need not be reversed. Therefore, a position could be adopted that credit may be availed even if the services are not exclusively used for provision of taxable service or manufacture of excisable goods. 

However, the Tribunal in the case of Orion Appliances Limited has held that, “credit of services used for or attributable exclusively to the trading activity is not available to the Company”. 

Accordingly, there are different interpretations on the treatment of credit related to trading activity thereby giving rise to increased litigation. 

It should be endeavour of the Department to bring out clarity on this issue and suitably amend the provisions to offer relief to the Industry as credit is denied in light of Orion Appliances Limited. 

Suggestion:

Cenvat Credit provisions should be suitably amended such that the treatment to be accorded to trading activities i.e. the same does not amount to exempt services is expressly provided for. 

5 T.
Credit For Input In Case Of Composition Scheme Followed By The Works Contractor

Rule 3(2) of the Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007 provides that the provider of taxable service opting to pay service tax under the composition scheme is not entitled to take cenvat credit of duty on inputs, used in or in relation to the said works contract, under the provisions of the Cenvat Credit Rules, 2004.

  

There is no restriction under notification No.32/2007-Service Tax dated 22.05.07 to take cenvat credit of duty paid on capital goods and/or service tax paid on input services.

Suggestion

It is recommended that the laws be amended appropriately to allow cenvat credit in respect of inputs to works contractors who have opted for the composition scheme.

5 U.
Central Excise Tariff : Chapters 50-63


In terms of Notification No. 30/2004 textile products classified under Chapters 50 to 63 of the Central Excise Tariff are exempted from Central Excise Duty subject to the condition that manufacturers do not avail CENVAT credit of duties paid on inputs or capital goods used for manufacture of such products. The benefit under this notification is, however, denied by the Central Excise Department in case the manufacturer imports the inputs / capital goods. The denial is enforced by the Department based on a completely incorrect and unjustified view to the effect it is not possible to ascertain / verify whether the overseas supplier has claimed any CENVAT benefit India.

Suggestion:

It is recommended that Notification No. 30/2004 be amended suitably as follows:

The line “Provided that nothing contained in this notification shall apply to the goods in respect of which credit of duty on inputs has been taken under the provisions of the CENVAT Credit Rules, 2002” may be replaced with “Provided that nothing contained in this notification shall apply to the goods in respect of which credit of any duties paid in India on the inputs has been taken under the provisions of the CENVAT Credit Rules, 2002”

5 V. 
Liability of interest where CENVAT credit has been wrongly availed 

Rule 14 of Cenvat Credit Rules, 2004 provides for liability to interest where CENVAT has been taken or utilized wrongly. CBEC vide Circular No. 897/2009 dated 03Sept 09 has clarified that interest shall be recoverable  in cases where CENVAT credit has been wrongly taken even if it has not been utilised in accordance with Rule 14 of CENVAT credit Rules.

In the case of  Ind Swift Laboratories the Punjab & Haryana High Court has  held that interest would arise only if CENVAT credit has been taken and utilized, though the words used in the   Rule 14 of CCR, 2004 are 'taken or utilised'.  Further, it has been held that wrong taking of credit by itself does not create any liability for payment of excise duty and consequently interest cannot be levied. 

Rule 14 of the CENVAT Credit Rules, 2004 should be amended to clearly distinguish been wrongful availment and utilization.

Suggestion:

Rule 14 of the CENVAT Credit Rules, 2004 should be amended to clearly distinguish that interest should be payable on wrongful availment and utilization of CENVAT credit and not only on wrong availment of CENVAT credit

6. CST & VAT

6 A. Levy Of Spl Additional Duty Equal To CST/Vat On All Imports And Make It Ineligible 
For Cenvat Credit.

Govt. imposed Special Additional Duty / Special Countervailing Duty of 4% in lieu of CST payable by the domestic capital goods manufacturers.  This duty was exempted for import of goods for oil & gas, mega power, nuclear power, equipment for construction of roads, World Bank & ADB funded, water supply, etc. However, local manufacturers pay CST / VAT.

Though the special additional duty is levied on imports for other sectors but this can be offset by the excise duty payable by the project authority while the CST payable by the domestic capital goods manufacturers cannot be offset. This situation puts the domestic capital goods manufacturers in a serious disadvantageous position while competing with the foreign manufacturers.

Suggestion

We, therefore, urge the Govt to remove exemptions and impose additional duty equal to CST/ VAT on all imports / projects in lieu of CST/VAT paid by the local manufacturers. The additional CVD on all goods should be made ineligible for Cenvat credit under Rule 3 of Cenvat Credit Rules 2004.

6 B. SEZ Exemption From Payment Of Cst On Supplies By The Sub-Contractor To The 
Main Contractor

The exemption from CST under the SEZ Rules contemplates issuance of Form-I by the purchaser as per the CST Act & Rules. As per the CST Act & Rules, Form I can be issued only by a SEZ unit or developer.  Since all the components / sub assemblies are not manufactured by the main contractor, these are bought from specialized manufacturers and directly taken to the site. Accordingly, there is no provision that permits a main contractor to issue Form-I, such that its subcontractors can also claim the CST exemption as contemplated in the SEZ Rules. Further, Rule 10 of the SEZ rules extends the benefit available to a contractor of SEZ unit / developer to the sub-contractor. However, there is no mechanism to implement such benefit on inter-State supplies which is subject to furnishing of declaration in form I as the provision of issuance of form I has been restricted to only SEZ unit / developer.

Suggestion:

As like SEZ unit / developer the main contractor should also be allowed to issue Form-I to extend the benefit of contractual sales made by sub-contractors to the main contractors whereby the goods are used in an SEZ .

6 C. Form ‘C’ For Construction Activities 

As per Section 8(3) of the CST Act, Form C can be issued for the purchase of goods intended for resale, for use in the manufacture or processing of goods for sale or in the telecommunication network or in mining or in generation or distribution of electricity or any other form of power. For the sale of such goods, the Form C is mandatory for concessional rate. The definition of goods does not cover the goods which are purchased by the dealers (contractors) to use them in construction activities.  

Suggestion:

The definition of the goods in Section 8(3) must also include the goods purchased by the dealer for construction activities.

6 D. Prescribe Time Limit To Issue Form –C For Buying Dealers

Trade & industry continue to face hardship with respect to the prescribed scheme for issues relating to Statutory Forms. It is high time a serious thought is bestowed to alleviate the problem. Dealer buying goods against a Declaration in Form –C is not obliged to issue the form to the selling dealer within a time frame to avoid disputes/ demands in the assessment proceedings of the selling dealer. In absence of penal provisions for non issue of such statutory declaration, the selling dealer alone is required to bear the additional tax demands in lieu of pending / uncollected forms from their customers before the completion of their assessment, whereas the buying dealer escapes tax demands or penalty despite enjoying the benefit of such statutory forms. In the present scenario, the sellers have to rely on the commercial terms to recover the differential tax from the buyer in case of non issuance of form C.

Suggestion : 

To eliminate the above anomaly in law, the provisions of the CST Act should be suitably amended so as to bind the buyer to issue declaration form within the prescribed time period of 3 months from the date of purchase. 

6 E. Form F For Transfer Of Material For Use In Construction

Section 6A of the CST Act, 1956 pertaining to stock transfer from one state to another is very wide in its scope of operation and specific to the content of project execution activities.  Project execution regularly requires mobilization of plant-machineries, construction aid equipments, tools, scaffoldings and other enabling goods. A contractor mobilizes such tools and equipments which are used in execution of contract and not meant for deemed sales. Under such circumstances, compliance of Section 6A is a serious administrative burden and any inadvertent short-coming may render the contractors vulnerable for adverse implications. 

Suggestion:

It is suggested that an Explanation be appended to Section 6A to clarify that the scope covers only such goods, transferred for reason of effecting subsequent sale or deemed sale, but not otherwise. 

6 F. Issue Of “C” Form By Airport Operators

Though Airport sector is an important infrastructure sector like telecom, electricity generation and distribution, and mining, it is not included as one of the eligible categories which can issue concessional Form ‘C’ because of which purchase of goods for Airport development attracts higher Sales Tax resulting in increased cost of project, which is not in public interest as any increase in cost of project ultimately translates into higher passenger fees.  

Suggestion:

In view of this, Airport sector should also be allowed to issue C Form and to this extent Section 8(3)(b) of Central Sales Tax Act, 1956 may be suitably amended.

6 G. ‘Declared Goods’ Status To Natural Gas/Rlng Under The Central Sales Tax Act,1956 
& Linking Of Vat Rate To Rate Of Cst

Natural Gas/RLNG is subjected to very high rate of VAT (in different states). VAT rate on Natural gas/RLNG is as high as 26% and input tax credit is also not available on Natural Gas. This high rate of tax becomes a burden for consumers in Power and Fertilizers sector which is required to be subsidized by the Government.

State government is not empowered to levy VAT in excess of 4% on the goods declared as ‘Goods of Special Importance’ under section 14 Central Sales Tax.  Coal and crude oil (alternate source of energy) have already been declared as goods of special importance. The importance of Natural Gas in the economic development of the country can not be considered any less than that of coal and crude oil which is a more environmental friendly and efficient source of energy.

Suggestion

Natural Gas/RLNG may be declared as “Goods of Special Importance in Inter-State Trade or Commerce” u/s 14 of the Central Sales Tax Act so that VAT rate on Natural Gas is subject to a ceiling rate of 4% like coal and crude oil..  As a result, tax burden to consumers in Power and Fertilizers sector will be reduced which will in turn result in lesser subsidy burden on the government.

In addition to above, the VAT rate applicable to declared goods should be linked to the rate of CST to reduce the tax implication of these goods of national importance. 

6 H. Reduction Of Cst Rate To 1%

On introduction of VAT it was announced that the CST rate would be reduced by 1% point in successive years over four years to pave the way for a complete destination based sales tax regime in the country. Thereafter, the CST rate was reduced from 4% to 3% on 1st April 2007 and then from 3% to 2% on 1st June 2008. However, no further reduction of the CST rate has been effected since then.

Suggestion

It is recommended that the CST rate be reduced to 1% immediately and brought down to “Nil” upon introduction of GST.

6 I. Central Sales Tax - Issuance Of Form F By Job Workers

Ambiguity in the provisions on the requirement of submission of declaration in form “F” for interstate movement of goods for job work may be removed, by issuance of a Central notification, similar to the one issued by the Commissioner of Commercial Taxes, Government of Maharashtra wherein it has been clarified that Form F will be issued to job-workers even in cases where the relationship with the job-worker is on a “principal to principal” basis.

6 J. Restriction On Free Trade In Agri-Commodities

Certain statutory provisions in the Central / State Sales Tax legislation which restrict the applicability of exemption from sales tax for sale/purchase in the course of Export need to be amended appropriately as these provisions hinder free trade in agri-commodities. 

Section-5 of the Central Sales Tax Act, 1956 covers, inter alia, some aspects of taxes/exemptions applicable to the trade conducted in the course of export. Three of the provisions therein affect the free trade in the course of exports.

Firstly, it is mandatory that the purchases must take place after procuring the Export Order to qualify the transaction for exemption from Sales Tax. In items like agri commodities, where supplies are seasonal and the demand is spread over the year, it is important that an exporter procures the exportable commodities in advance (during the season) even if the demand does not exist in the international market at that point; even if it does, prices may not be right. Exporters either sell in distress or lose the business opportunity to remain within the scope of this provision.

Sec 5(3) of CST Act to be amended to such that any sale or purchase of any goods preceding the sale or purchase occasioning the export of those goods out of India is also deemed to be in course of such export not withstanding whether such sale or purchase took place against an existing Export Order  

Secondly, the exemption is applicable to the penultimate sale prior to the actual export sale alone. Traditionally, in India the existing commodity trade channels and the highly fragmented structure of Indian farms has fostered a chain of traders and agents between a farmer and the exporter. The aforesaid provisions of CST severely restrict trading liquidity because it is not always possible that an exporter directly procures from farmers. Thus, the only alternative is to pay taxes at all points until the penultimate leg, making the price uncompetitive in the process.

Lastly, the procedure to avail exemption from CST necessitates a one-to-one linkage of various purchases and sales. This would mean complication in blending of goods of various qualities to produce the exportable product of a desired specification, when multiple purchases (made at different points of time) are used to deliver multiple sales (compounded by the first provision explained above). An exporter has to issue Form H under the CST Act in support of his claim of tax exemption.

Suggestion

It is recommended that Form H may be permitted to be issued and the exemption be availed by the buyers at all transaction points as long as the goods are eventually exported (evidenced by the Bills of Lading as required under the current regulations) irrespective of the timing of buying (meaning that an exporter can also buy goods before entering into a sales contract) without necessarily linking purchases and sales one-to-one (only the aggregate volumes may be considered at  the time of  assessment). 

6 K. Indirect Taxes On Raw Materials/Input Services In Organic Manures

Organic Manures used by farmers is a critical agri-input. This manure, aimed to enhance soil fertility, is far more eco-friendly as compared to chemical fertilisers. Organic Manures are exempt from Excise Duty and VAT. However, VAT/CST is levied on raw-materials of organic manure – essentially non-timber

 forest produce like Neem Fruit, Karanj seed, Karanj cake, Mohva cake, Sal cake and Shea cake. The tax incidence is around 3% to 4%. No input tax credit is available since the output is exempt from VAT. 

Suggestion

Government is requested to exempt inputs of organic manure from CST and prevail upon the States for similar exemption from VAT.

6 L. Declared Goods Status For Natural Gas
After introduction of VAT from April’2005, natural gas has been kept under the revenue neutral rate i.e. 12.5%, except in Rajasthan where it is levied @4% under industrial input. Some of the States have kept natural gas out of VAT and are levying sales tax @20%. VAT laws of some States also do not permit availing of input tax credit if natural gas is used as fuel and fertilizer feedstock. 

Natural gas has emerged as the most preferred fuel due to its inherent environmentally benign nature and greater efficiency. Hydrocarbon Vision also envisages increased usage of natural gas as a clean and efficient energy source. It is also a key industrial input. However, due to high rate of sales tax/VAT coupled with entry tax and many restrictions with regard to availing of input tax credit, the consumers get adversely affected particularly the fertilizer and power sectors. Needless to say, these two sectors consume over 70% volume of natural gas available in the country. Under the existing pricing system also the fertilizer manufacturers are not allowed to pass on the entire burden of certain levies. As these two sectors are highly subsidized, the burden on the exchequers increases due to rise in cost and levies.

Considering the importance of fertilizers as the input for agriculture and the importance of electricity for industrial and domestic use in the national economy as also the economy of all States, it is imperative that natural gas, as the major input for fertilizer and power sectors, should be given due credence as the goods of special importance for inter-State trade. Consumption of fertilizers and electricity is spread across the country. Therefore, cost reduction by way of sales tax rationalization and reform will help the national economy.

Not only the above, from among hydro-carbons, fuels and petroleum products, the goods mentioned in column 1 below are already in the list of ‘declared goods’. Relevance of these goods with reference to natural gas is given in column 3 below:


	Declared goods
	Rationale for inclusion of these goods in the list of ‘declared goods’
	Relevance of declared goods mentioned in column 1, with reference to Natural gas

	1
	2
	3

	Coal
	Coal was the main fuel in the country, for domestic and industrial use, when the list was prepared.
	Natural gas has now substantively replaced other fuels and should be treated on par with coal. 

	Crude oil
	Crude oil was included in the list in the year 1976 when States raised the rate of sales tax beyond 4%.
	VAT rate on Natural gas is also kept high vis-à-vis other fuels and industrial inputs. 

	LPG-domestic


	LPG was included in the list with effect from April 2006 to partially reduce the levels of subsidies.
	Natural gas used in the city gas distribution can substitute LPG as the domestic fuel. Increase in consumption of Natural Gas would reduce the subsidy burden on domestic LPG. 

	ATF sold to Turbo-Prop Aircraft 
	For promoting air linkages to remote areas.
	It is worthwhile to promote use of natural gas in place of other fuels.


Cumulative impact of all the factors mentioned in the preceding paragraphs results in cascading, distorting and regressive effect on the cost of utilization of natural gas across the country.  In this context and also the following aspects, it is necessary to enforce uniformity and reasonableness in the VAT rate applicable to Natural gas. This can be achieved by declaring natural gas as ‘declared goods’.

· Natural gas and its extracts are used as feedstock for the manufacture of fertilizers, LPG, polymers and other inputs. High sales tax burden on natural gas substantively adds to the cost of production of these goods. It is necessary to reduce the cost of production of these goods, which are important in the national economy. 

· Since sale of power does not attract VAT, input tax credit is not available on natural gas purchased for power generation. It costs to power sector.  

· Increased usage of natural gas would reduce the subsidy burden on domestic LPG, fertilizer and power. 

· The Central Govt. amended the Central Sales Tax Act with effect from April 2006 for inclusion of LPG in the list of declared goods. This was done with a view to partially reduce the levels of subsidies. Use of natural gas in the city gas distribution would largely replace use of LPG (cooking gas) resulting in reduction in the subsidy component of the Central Government. Inclusion of natural gas in the list of ‘declared goods’ is a next logical step in this direction. 

· Natural gas is the future energy source for the industry.  

· Natural gas has long been considered as an alternative fuel for the transportation sector. Compressed Natural Gas (CNG) is supplied at many places for use as fuel for transportation. CNG replaces traditional fuels such as diesel and petrol, which are not environmentally friendly. Natural Gas, being the cleanest burning alternative transportation fuel available today, offers an opportunity to meet new stringent environmental emissions standards.

· Lower VAT rate on Natural Gas would make ‘Gas to Liquids’ a more viable option, thereby reducing dependence on imported crude oil.

· Indian coal has high ash and sulfur content and low calorific value, which are not environmentally friendly compared to natural gas. Utilization of coal requires constant solutions of the problems concerning ash generation and disposal, dust emission and green house effect.   

Suggestion 

In the context of these facts, it is submitted that the Central Government may favourably consider inclusion of natural gas in the list of ‘declared goods’ as provided under section 14 of the Central Sales Tax Act. 

6 M. Alignment of CST on Cement And Clinker in Line With Steel 

Though Steel and Cement are equally important materials needed for any construction activity, the CST rate on inter-State procurement on steel varies differently from the CST rate on inter-State procurement of cement and clinker. This is because the steel is covered under the list of declared goods under the CST act and hence the States cannot charge varied tax rates. However, Cement and Clinker have been kept outside the list of declared goods leading to disparity in the tax rates.

Suggestion:
VAT on Cement and Clinker be brought down to 4% in line with Steel and be included in the “Declared Goods” 

6 N.
Extending Benefit Of Penultimate Exports On Manufacturing Activities

Under the CST Act, a dealer can purchase any material at NIL CST against Form-H provided that material is exported by him as per prescribed procedure. However, this facility of Form-H is not available to manufacturers for purchasing raw materials/components, etc. for export of final product. Lot of industries (e.g.  Automobile industry) are purchasing various components, raw material, etc. for use in manufacturing of the final product which is being exported. But, due to non-availability of the facility to purchase against Form-H, they are paying CST on such inter-state purchases which are ultimately being used in the export production.

Suggestion

The benefit of penultimate export against form H should be extended to purchase of raw material for use in manufacture of final products which are exported outside India in terms of the ratio of the Apex court decision in the matter of Azad Coach Builders..
6 O. 
The Rate Of CST To Be Reduced To 1%, As Was Announced On Introduction Of Vat, 
And Thereafter, Brought Down To “Nil” Upon Introduction Of GST

6 P.
CST Laws Be Amended Such That Job-Workers Receiving Materials By Way Of Inter-
State Stock Transfer From Their Principals Are Permitted To Issue Form F To The 
Principals.

6 Q.
Expeditious Operationalization Of CST Appellate Tribunal

Under CST laws, Authority for Advance Ruling constituted under Section 245 of the Income Tax Act, 1961 has been notified by the Central Government as Central Sales Tax Appellate Authority for disposal of appeals filed under the CST Act. Presently, only Delhi bench of CSTA is operational

At present, 

Suggestion
Since the Delhi bench of CSTA is operational there is a huge backlog of appeals under CST Act pending for disposals across India.  It is recommended that the number of benches of CST Appellate Tribunal be set up in all States for expeditious disposal of CST matters. Increase in the number of CST Appellate Tribunal benches will help clear the backlog of pending CST Appeals.

7.  POLICY ISSUES

7. A. Power Plant Equipment – Indian Industry Disadvantaged By Chinese Industry

The greatest threat for the Indian manufacturing industry comes from China.  In the particular context of power plant equipment, there is potential of irreparable damage to the industry.

Considerable indigenous capacity for manufacture of power plant equipment is being created to match with the ambitious power generation programme for the Government of India.  But there is a serious threat to this Indian Industry because it suffers from unacceptable disadvantage, as brought out below:

7 A.1
Import of Chinese Power equipment to India
 Export-benefits offered to Chinese manufacturers by their Government, compounded by taxation on Indian manufacturers for domestic supply, have resulted in an unfair advantage to Chinese manufacturers supplying to the Indian market.

 It is estimated that the Indian companies suffer disadvantage to the extent of 14% to manufacturers that export.  The artificially undervalued Chinese currency adds to this disadvantage.

 The result is that power plant equipment corresponding to around 51735 MW  capacity has been ordered by Indian Power producers on Chinese suppliers, resulting in a very big lost opportunity for the Indian Industry .

 It is estimated that in 2008 electrical machinery worth US$ 8.3 Bn has been imported from China.  Indian export to China has been negligible. 
A.2
Export of Indian power equipment to China
 While so much has been, and is being, imported, the tariff and non-tariff barriers imposed by the Chinese government, estimated to the tune of 20% to 39% of equipment cost, have made it impossible for Indian manufacturers to export power equipment to China.

Other than this, restrictive trade practices are being followed, and a strict “buy Chinese” policy is being implemented under which, amongst other actions, international tenders are not floated for equipment that can be sourced in China, and subsidy is offered to EPC contractors that source from China.  There may even be instances where specifications are altered to suit Chinese manufacturers.

 
Urgent attention to this matter is essential so that the situation can be immediately corrected through an appropriate mechanism of tariff and non-tariff intervention, to ensure grievous harm to the Indian Industry is avoided.

7. B. Extension Of Subsidy For Ship Building Industry For 11th & 12th Plan Periods

Indian ship building industry is in a disadvantageous position while competing with the foreign companies due to direct and indirect subsidy provided by other ship building nations to their industry.  This disadvantage increases because of high level of local taxes and duties. The main competitors of India in this sector are Korea and China.  

To compensate the above disadvantages, Indian government has provided ship building subsidy of 30% and this scheme was applicable upto 14.8.2007.  Considering the incentives given by Korea and China, it is essential to continue 30% ship 
building subsidy for 11th & 12th plan periods.  This will invite more investments in shipyards in the country for capacity and technology upgradation and make India’s presence in the world’s ship building industry.

7. C. Defence Procurement & Offsets:

In the Defence Procurement Policy 2008 (Amended 2009), the following changes are required to ensure level playing field between Domestic Private Suppliers and foreign suppliers/DPSUs:
a). 
In the DPP-2008, Foreign Exchange Rate Variation isallowed  only to DPSUs.. This facility  should  be  available  to  Domestic  Private Suppliers also.

b). 
Payment terms for DPSUs are as agreed in the MOU between MOD and DPSUs, where as other suppliers do not  enjoy the same terms. This discrimination needs to be removed.

c).
Domestic Private Suppliers have to continue to load local taxes and duties like Excise/CST/Octroi which is a handicap against foreign suppliers. DPSUs on the other hand are benefiting through use of delegated powers to get these exemptions for their vendors (input material to DPSU). The benefits available to DPSUs for sourcing duty-free inputs and job work under various notifications should be extended to other major suppliers like L&T.

d).
Offsets Taxation: DPP 2008 stipulates offsets from Foreign vendors on contracts larger than 300 Cr. Offsets are a minimum 30% of the contract value. Current Taxes and duties treatment of offsets is limiting offsets as “parts and subsystems” sold by Indian industry through Physical exports (being part of Global supply chain) thus misses out on systems and system of systems integration within the country.

Moreover, offsets at component and subsystem level that are exported as part of global supply chain of foreign OEM do not suffer taxation except CST that can not be VAT’ed. Such a treatment of offsets benefits only SMEs who are manufacturers at component and subsystem level. 

The other aspect of offsets is to build systems (system integration) in India for a foreign OEM by system houses (Defence licensees) like L&T. This brings in the Domain expertise and need to be facilitated rather than dissuaded by  the current taxation treatment of offsets that are “delivered” in India. Following may be looked at to make the offset policy more efficacious for the country by treating indigenous value addition on par with imports since the same as defence imports would have been treated tax free anyway:
i).
Offsets could also be supply of indigenous systems supplied as part of system of systems being sold by the foreign OEM, and may directly be supplied to Indian Services (not getting physically exported). 

ii). 
It is also possible that Offsets could be delivered by the foreign OEM in the form of system integration especially where large systems need to be fully integrated and tested in India by the Indian offset
partner. This involves passing on the system level know-how that is vital for building industry capability in doing so in India.

· In either of these cases there is no exemption of taxes and duties, on inputs or output (at sale point), when    Offset sales are delivered in India. T&D implications add up to ~38 to 40% of price accounting for the T&D on inputs as well as at point of sale. This makes offsets more expensive compared to the supplies by foreign OEM and moreover dissuades them doing domain level value addition in India. It also effectively reduces offsets from 30% to 21% if delivered in India.

· To avoid this and facilitating indigenous capability building system Offset sales delivered in India should be treated on  par with Physical Exports for the purpose of Excise duty and Sales Tax / VAT on output with use of corporate bonds and not involving physical payment of T&D upfront and get it reimbursed. Excise duty and Sales tax should also be exempted for inputs required to deliver offset sales.

Alternately  all  Defence  imports  need  to  be “notionally loaded” with customs duty and countervailing duty to 
facilitate higher value addition in India with a partner (defence licensee) of choice of the foreign OEM.

7. D.
Vkguy For Rice Bran Extraction And Sunflower Xtraction

Currently VKGUY benefit is available on exports of Castor meal and Copra cake / meal only.  The exports of oilmeals during 2009-10 has suffered heavily due to global recession and the Association strongly pleaded with the Government to include all oilmeals under VKGUY Scheme.  We are thankful that the Ministry of Commerce has considered our request and granted the benefit of 2%  on FOB Value of export of oilmeals viz. rapeseed meal, groundnut meal and  cottonseed meal and castor derivatives  under  Focus Product  Scheme  (FPS) with effect from 1st April 2010.    We request the Government to consider placing Rice Bran Extraction(HS Code No. 2302 20 10 ) and Sunflower seed extraction (H.S.Code No. 2306 30 20 ) under VKGUY Scheme or atleast under Focus Product Scheme to boost their exports.

7 E.
 Improve Productivity Of Land

The productivity of the farmer is severely hampered by lack of fertiliser. Timely availability is a crying need of the Indian farmer. Farmers require different types of fertilisers at different points of time depending on the soil characteristics, crop conditions and weather situation. Currently licences are required at the distribution point for marketing of fertilisers under the Fertiliser Control Order. For a national level company engaged in marketing of fertilisers, this is difficult to obtain from multiple District Directors of Agriculture. If this licence to store, market and distribute fertilisers is obtained on a central basis, it would facilitate the movement of the fertilisers and the farmers will be immensely benefited.

Quality seed would be the single most item which can have a positive impact on the productivity of the farmer. Currently subsidy is available to public sector companies engaged in seed production. Private companies engaged in production of quality foundation and certified seed can be provided the same subsidy also. It will provide a massive boost to the use of quality seeds in the country and will have a huge multiplier effect on the farm productivity.
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