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EXECUTIVE SUMMARY
The IT industry has grown six-fold in revenue terms over a decade and continues to be the
largest private sector employer in the organized sector, with an aggregate revenue of USD
143 billion with exports touching USD 108 billion in the year 2016 and is projected to grow
nearly 8% to USD 154 billion in 2017. India is strongly placed to be the digital transformation
partner for global businesses. The sector comprises over 16,000 firms that span every
technology segment, with over 8,000 firms offering digital solutions.
The sector has sustained the position of being one of the world’s preferred location for
setting up technology business; is one of the world’s fastest growth economies and is
emerging as the R&D hub for global MNCs in digital technologies. Consequently, while the
IT services continues to have the highest share (52%) in the total revenue of the sector we
have new areas like Engineering and R&D, start-ups and software products segment
contributing increasingly over the years.
India is also home to 4,750+ start-ups offering a ready ecosystem for collaboration and
partnerships in niche technology areas. Its global operating model has over 700 ODCs
across 80 countries and offers flexibility in terms of business and pricing models.
However, India’s IT-BPM industry is feeling the impact of changing business environment
largely attributed to changing global political scenarios and technology disruptions. An
unprecedented wave of black swan events are being witnessed globally, especially the
growing trend of anti-globalization and protectionist forces across the world. For global trade
to prosper, one of the main prerequisites is free movement of technology, data and skilled
personnel. The latter is critically important within the current context as technology is
evolving at a very rapid pace and upskilling is the need of the hour wherein there is acute
shortage of high skilled STEM manpower globally. Unfortunately, due to a hue and cry on
immigration, as can be seen increasingly with the advent of President Trump and Brexit,
immigration has become a toxic word and high skilled worker mobility gets clubbed with
overall immigration leading to increased protectionism and measures that are restricting free
movement of skilled personnel globally. One of the key strengths India has is the presence
of high skilled workers especially in the STEM field and the success of the IT industry hinges
on the successful operation of the global delivery model. There are various measures being
taken around the world that has a potential to restrict the same in the garb of protectionism
that may negatively impact Industry.
This year has been a landmark year with the implementation of GST, requiring organisations
to introduce changes in their compliance teams and business processes, arising out of
complexities in the law, and implementation challenges. The focus of our budget
recommendations is on necessary Legislative changes and clarifications to ensure ease of
business, growth and sustenance of the sector’s exports competitiveness.
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NASSCOM suggestions for upcoming Union Budget comprise of specific recommendations
pertain to following key areas:
Continued support to Start-ups and SMB ecosystem – With the third largest start up
community globally, there is enough reason for Government to fuel the start-up journey.
Targeted interventions are suggested to simplify tax regime for start-ups like 



Carry forward provisions although amededin the last Budget still have complexities and
could render requirements linked to same shareholders etc counterproductive.
There is a need to consider MAT exemption for start-ups or introducing a threshold for
small companies to reduce the burden.
There are disparities in the LTCG tax rates for domestic and overseas investors and
LTCG and STCG rates applicable on angel investor and listed securities which needs
harmonisation.

Sustenance of global competitiveness


A key concern is that secondment of employees being a primary criteria for
qualification of a foreign entity as service permanent establishment in India. Given
that the IT sector is a talent driven sector, and need for niche skills is increasing as
Indian entities move up the value chain. However, due to aforementioned PE risk,
foreign companies are wary of their personnel travelling to India which consequently
impacts business activity in India.



Given the fact that Indian IT companies are increasingly going global, there is a need
to re-examine the foreign tax credit provisions to ensure that it is aligned with
business trends and supportive of global Indian Industry. The industry is keen to
have a seamless credit mechanism to ensure avoidance of double taxation.



On POEM while the Government, issued a draft notification on with respect to
exceptions, modifications, adaptations and transition provisions, the final notification
is yet to be issued leading to apprehensions.

Ensure Ease of doing business


There is a need to reduce the TDS rate on all software payments aligned with the
reduction on payment to call centre (from 10% to 2%). This is particularly important
for the software product companies.



The secondary adjustment provision introduced last year has led to an increase in
Transfer Pricing complexities for the sector. There are ambiguities on applicability,
timings and other practical issues in implementation of the provision. India has
legislated to follow the deemed loan approach. Under similar international provisions,
inter-company setting off of accounts is allowed for deemed loans arising out of
secondary adjustments provisions, however the same has not been provided for
under Indian regulations, which make the Indian regulations more onerous
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Resolve legislative and procedural issues of the sector under the GST and Indirect
Tax regime
The challenges for the IT sector arise because a single IT service contract may have
multiple locations where an intangible output is delivered to and from – be it domestic or
exports. The GST in its current form is complex and could involve raising of separate
invoices from each location where the service is provided from. Even where a single invoice
is raised, it gives rise to inter branch/ location billing. Further such services need to be
valued and GST discharged thereon, which results in blockage of working capital.
Hence, from an IT services perspective, there are several implementation challenges under
the GST regime which impact export competitiveness, leading to likely disputes related to
determination of place of supply, blockage in working capital due to self-supplies, treatment
of Head Office Branch office transactions etc. This is especially important, bearing in mind
that nearly 80% of the turnover is export related.
Details of NASSCOM recommendations for the IT/ITeS sector along with GST
recommendations are enclosed in the Pre-Budget Memorandum 2018-19
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DIRECT TAX ISSUES
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INDUSTRY WIDE ISSUES
1. TDS on all software transactions
The current tax implications (10%TDS, 18% GST) results into a huge cash outflow for small
software product & services companies and cumulatively impacts their working capital
position.
Budget 2017 reduced the Tax deducted at source on payments to call centres from 10% to
2%, however, all other software transactions continue to be subject to 10% TDS despite
Industry request for a lower TDS rate. 10% TDS on all software transactions has a
disproportionately large implication on software product companies who are largely SMEs.
Software Product companies have long gestation periods of no profits and negative cashflows. This unnecessary cash outflow adds to difficulties and cash crunch.
The Income-tax Simplification Committee (chaired by Justice R.V. Easwar) has
recommended that there is need for rationalisation of TDS rates considering the cost of
compliance/ collection.
Recommendation
We would request the Government to consider extending the lower rate of TDS as available
to call centre payments for all software transactions / payments.
2. Concerns Pertaining To Place of Effective Management Rules
The Indian IT industry has achieved $117 Billion export landmark this year, and is leading
the Indian MNC journey with presence in ~ 80 countries and having ~ 700 offshore delivery
centres, and a flag bearer of innovative start-ups. POEM provisions could have a huge
impact on the IT sector.
The Central Board of Direct taxes (CBDT) had released an administrative circular on
January 24, 2017 providing guiding principles to the field officers for determining POEM of a
foreign company in India. This guidance was itself delayed, since it came almost at the end
of the Financial Year 2016-17. The Government, then, issued a draft notification on June 15,
2017 inviting comments and suggestions with respect to exceptions, modifications,
adaptations and transition provisions for a foreign company having POEM in India for which
the final notification is yet to be issued.
While the law applies from AY 2017-18, the due date for filing returns of income for the
Assessment Year 2017-18 (ie September 30, 2017) is due to cross by November 30, 2017.
Recommendation
Since there was a delay in issuing the guidance circular and the final notification is yet to be
issued, the applicability of POEM guidelines should be deferred for atleast two more years. If
the applicability is not deferred, it may tantamount to application of a law retrospectively.
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3. Only secondment of employees should not constitute a service PE for the foreign
entity
In order to leverage from the existing pool of talent, multinational companies resort to
deputation or secondment of individuals from foreign companies to Indian companies.
The tax authorities often contend that such secondment of employees by a foreign company
to an Indian Company results in a PE of the former if the prescribed threshold relating to the
number of days of rendition of services through personnel is breached. In such a scenario,
the Revenue Authorities generally allege the service Permanent Establishment ('PE')
exposure under Article 5 of the tax treaties. The service PE sub-article stipulates the
threshold for the presence of employees of the foreign entity in India rendering certain
services which if exceeded would result in a service PE of the foreign entity in India. This
threshold period generally spans between 90-180 days, but could be much lower in cases
where services are provided to an Associated Enterprise ('AE') such as 1 day in case of
India-US tax treaty and 30 days in case of India-UK or India-Singapore tax treaty.
It may be noted that for a service PE to get constituted in India, the foreign entity ought to
furnish services to another entity in India for a specified period or periods. In case of
secondment, the economic employment of the employee of the foreign entity is typically
transferred to the Indian entity and the Indian entity becomes the economic employer of the
expat. Consequently, the seconded employee working for the Indian entity cannot be said to
be providing any services to the Indian entity. However, the tax authorities have been taking
a view that the expats are employees of the foreign entity and not that of the Indian entity on
certain grounds, essentially the lien on employment with the foreign entity.
In addition, tax authorities contend that reimbursement (of salary cost disbursed to the
assignee on behalf of the Indian entity) to the overseas entity is payments towards
consideration for technical services and hence subject to withholding in India. To add to the
complexities, the courts and tribunals across the country have been taking divergent
positions on the taxability of such reimbursements and the income tax authorities tend to
follow the ruling pronounced by the jurisdictional courts and tribunals even if there are rulings
in favour of the taxpayer by non-jurisdictional courts and tribunals.
India has been a preferred hub for expatriates/ assignees around the world with a majority of
the expats coming from the US and the UK. However, due to aforementioned PE risk,
foreign companies are wary of their personnel travelling to India which consequently impacts
business activity in India.
Recommendation


Suitable clarification may be brought to the effect that where a secondment is purely for
the benefit of the Indian company and the complete costs of the assignee is effectively
borne by the Indian Company, it should not constitute a service PE for the foreign entity
merely because it retains the legal employment or disburses the salary to the assignee.



Suitable anti-abuse safeguards may be inbuilt such that the assignee reports to the
Indian company and is under its control and supervision.
o

Indian company should bear all risks and rewards with respect to the work
performed by such assignees and the foreign enterprise needs to be indemnified of
all risks relating to the subject assignee.
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o

Suitable clarification may be brought to the effect that in the aforesaid scenario,
reimbursement of the salary cost by the Indian company should not be treated as
FTS. To safeguard the interests of the revenue, the aforementioned clarification may
be made subject to adequate withholding of tax on the global income of the
secondees, as per Section 192 of the Act (read with the applicable tax treaty). A
corresponding relief to be provided to the Indian payer company not to withhold
taxes on the reimbursements being made to the foreign parent or group company, to
shield them from interest and penal exposures arising out of lapses of withholding
tax related obligations.

4. Provide seamless Foreign Tax Credit mechanism
IT sector in India is globally competitive and leads the Indian MNC journey serving more
than 80 countries. Given the fact that Indian IT companies are increasingly going global,
there is a need to re-examine the foreign tax credit provisions to ensure that it is aligned with
business trends and supportive of global Indian Industry. The industry is keen to have a
seamless credit mechanism to ensure avoidance of double taxation.
Budget 2017 addressed one of the concerns of the sector related to tax disputes abroad and
related FTC in India by enabling claim of credit within 6 months from the end of the tax
dispute settlement.
Given the fact that Indian IT companies are increasingly going global, there is a need to reexamine the foreign tax credit provisions to ensure that it is aligned with business trends and
supportive of global Indian Industry. The industry is keen to have a seamless credit
mechanism to ensure avoidance of double taxation.
Recommendation
We suggest a comprehensive review may be undertaken in consultation with Industry and
suitable changes may be proposed in the rules and the Act.
A summary of our key suggestions that maybe considered in enabling FTC is as follows:
a) Allow carry forward of unutilized foreign taxes for a period of at least five years.
b) To remove the incidence of double taxation, underlying tax credit should be permitted
under domestic law in all cases where the Indian shareholder holds more than 10% in
the capital of the overseas subsidiary. Such credit should also be extended to multi-tier
structures provided the 10% requirement is satisfied at each tier.
c) To limit any potential disputes, the rules should expressly provide for the grant of credit
in India, both in cases where India is the country of residence as well as where India is
the State where the PE is formed.
d) To make it administratively simple, an option may be allowed to aggregate and allow
credit for foreign taxes paid across jurisdictions against the net tax liability in India, rather
than doing a source-by-source and country-by-country method, which is cumbersome
e) The taxes paid by the deemed resident company in foreign country should be allowed to
be set-off against the tax liability in India.
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5. Minimum Alternative Tax (MAT)
5.1. Rationalisation of MAT rate/corporate tax rate
Budget 2017 increased the Minimum Alternate Tax (MAT) credit carry forward by 5 years to
15 years. While this amendment did provide relief to the SEZ exporting units, there are
ambiguities on applicability of carry forward provisions on unutilized/unexpired as on 1st
April 2017.
Recommendation
a) We suggest that a clarification be provided on applicability of carry forward provisions on
unutilized/unexpired as on 1st April 2017
b) We would also recommend the Government to reconsider a reduction of the rate of MAT
in a phased manner. Specifically for small companies, high rate of MAT is a burden as
they usually rely on ploughing back of profits in product development, improvement and
related areas as access to finance/ debt is limited
c) Further, we suggest that start-ups be exempt from MAT in line with the Income tax
exemption offered to them.
d) The tax rate for companies with annual revenue of less than Rs 50 crore a year was
reduced to 25 percent from 30 percent in the Union Budget for the last fiscal. To make
Indian companies globally competitive and attract more investments to the country, the
benefit of lower corporate tax should now be extended to relatively larger corporates
also.
5.2. MAT on dividend income from foreign companies only
Issue
At present the dividend received from the domestic companies are exempt from paying Tax
as per normal provisions of tax as well as Minimum Alternate Tax (MAT) under Section
115JB of the Act. As per the provisions of Section 115BBD of the Act, dividend received
from foreign companies is subject to concessional tax rate of 15%. However, such dividend
is taxable as per the provisions of Section 115JB of the Act.
Recommendation
Since the intention of the provision is to provide the concessional tax rate as per the normal
provisions of the act, the same should also be extended in respect of MAT as well by
providing the exemption from paying MAT on the dividend received from the foreign
companies or at least levying concessional MAT rate in line with the normal tax rate. Also,
the Government should consider exempting foreign companies, receiving passive income
like royalty and fees for technical services (on which TDS is done) from filing a return of
income in India and other related compliances.
5.3. MAT Tax on book profits when assets are written down
In cases where a company is taken over under the newly introduced Bankruptcy and
Insolvency Code and where a significant portion of the loan liability is extinguished as part of
the resolution scheme, there could arise a tax impact out of writing back liability as income.
The issue whether such write back is income and therefore impacts the quantum of carried
forward losses and whether such income is liable to MAT has been debatable in absence of
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specific provision to this effect under Income Tax Act. For instance, if a company has a debt
of Rs 40,000 crore and the new buyer buys it for Rs 10,000 crore, Rs 30,000 crore would
have to be recorded as write-back in the Company’s P&L account, eventually increasing the
company’s book profit. Accordingly, MAT of 20% would be applicable on such income (ie
tax liability of Rs 6,000 crore).
Further, As per the provisions of section 115JB of the Act, the amount of brought forward
loss or unabsorbed depreciation whichever is less as per the books of accounts is allowed to
be reduced from the net profit for working out Book profits. The amount of brought forward
business loss before depreciation is to be compared with the amount of unabsorbed
depreciation to determine the quantum of deduction under this clause.
The Act has however, not specified the method of computing the unabsorbed depreciation or
business loss for set off against the book profits. Currently, two prevalent methods generally
followed by taxpayers are consolidated approach and year-on-year approach.
There is conflict of judicial rulings on whether consolidated approach or year-on-year
approach should be adopted.
Recommendation
Urgent redressal to make the resolution process definitive and tax efficient for the stressed
companies.
Without prejudice, with a view to reducing litigation and going by the principle that a
favourable interpretation may be preferred as a matter of judicial discipline, it is
recommended that the consolidated working approach may be supported by a specific
legislative amendment or through a CBDT Circular. Even assuming that there is a different
thinking, the ‘consolidated method’ approach may still be preferred until the date there is a
formal amendment to law.
6. Provide credit on Equalisation Levy
Finance Act 2016 provided for an equalization levy of 6% of amount received by a nonresident for specified services provided to a resident in India or a non-resident having a
permanent establishment in India. The equalisation levy in many cases may be pushed on to
the Indian buyer of services by the overseas provider.
Recommendation
Aligned with the BEPS principle and to ensure that the cost of service to the buyer in India
does not rise, we request for clarifications and details on how entities can claim credit/
deduction for the levy. This would also have a cost impact on SMEs and start-ups offering
specified services considering that they operate on very low rates and hence low margins.
Also, there is no appeal mechanism provided for levy of equalisation levy by the tax officer in
case of dispute regarding applicability. Only appeal mechanism for levy of penalty has been
incorporated. Further, there is no refund mechanism provided. It is recommended suitable
provisions be introduced in this regard.
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7. R&D and Innovation key for IT sector
The IT sector continues to be deprived of the R&D incentive available under the Income Tax
Act. While there has been a continued focus on encouraging IT adoption and allocation of
funds in few sector like Innovation fund for secondary education, there are no specific
incentive for R&D for IT companies
As the Industry prepares to serve the Digital enterprises and compete globally, support for
R&D is essential. Start-ups especially in the software product sector incur initial expenditure
in the development of technology and intellectual property for their operation of business.
The current global trend is to encourage R&D activities through providing incentives. Such
incentives are currently available in the UK, Australia, Belgium, Netherlands, Israel, Italy, etc.
In India, the R&D weighted deduction programme under section 35(2AB) is sought to be
discontinued from April 2020. At the same time, a restricted patent box regime has been
introduced u/s 115BBF. If a standalone R&D incentive cannot be given for innovation, then
“innovation” could be brought under an expanded scope of the patent box regime under
section 115BBF.
Recommendation




We recommend that an entity engaged in development and sale of software or providing
IT services/ ITES should be eligible for claiming weighted deduction u/s 35(2AB) of the
Act. Many countries worldwide consider R&D in the software / hardware/ information
technology eligible for R&D benefits e.g. Canada, Israel, Germany and Ireland.
We suggest that the benefit of R&D for the sector be provide as a weighted deduction
between 150%-200% of the expenditure and the incentives to Industry for investment in
R&D should be continued in light of international best practices cited below:
a) It may be noted that US very recently has permanently extended its R&D credits. It
also allows deduction for certain domestic production activities in certain identified
sectors. R&D and domestic production activities deduction would work out to 150%
weighted deduction. Additionally, many States in the US also provide very healthy
R&D credits. It is also envisaged that even in the proposed tax reform regime where
the tax rates may be reduced to 25%, R&D credits are likely to be continued or even
strengthened with a patent box regime.
b) UK has strengthened its R&D credits by allowing refunds to tax payers instead of
weighted deduction. This is despite the lower tax rate regime in UK.
c) Countries that provided weighted deduction for R&D are Australia (140%-145%),
Brazil (160%-200%), China (150%), France (130%-150%), Hungary (200%),
Netherlands (160%), Singapore (150%-400%), South Africa (150%).

8. Need To Allow Carry Backward Of Business Losses
Taxation laws of a number of countries including Canada, France, Germany, Japan,
Netherlands, USA and UK provide for carry backward of business losses for varying periods,
whereas in India, there are only carry forward provisions (with limitation of eight years) and
no carry back provisions. This impacts blocking of funds and hence the operational viability
of the businesses.
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Further, under the existing scenario, there are group of companies which have diversified
interests where one business would be churning profits and the other might be running into
historical losses. In order to boost the development of business it may be suggested that the
losses of group companies may be available for set-off against the profits of other sister
concern.
Recommendation
Internationally, business losses are allowed to carry backward. Therefore, in line with best
international practice, it would be appropriate to introduce the same in India to allow carry
backward of business losses. Further, limit of eight years should be removed to allow the
carry forward of business losses infinitely. Alternatively, a scheme may be formulated to
provide an option to the company to create Rehabilitation Reserve in any given year to be
utilized in the year it suffers losses. It is suggested that such reserve should be allowed as a
deduction in computing the total income of the company.
9. Suggestions on the Indirect Transfer Rules
Finance Act 2017 had introduced provisions to exempt non-residents who, directly or
indirectly, hold shares or interest in Category 1 and Category II Foreign Portfolio Investors
(‘FPIs’) registered with the SEBI under the SEBI(FPI) Regulations 2014 from applicability of
the ‘indirect transfer’ provisions which is brought in retrospectively from AY 2012-13.
However, there is ambiguity with regard to 'indirect transfer' valuation rules1 that specify the
manner in which fair market value ('FMV') of assets of foreign Company with underlying
assets in India is to be computed. The rules also prescribe the information and
documentation required to be maintained and furnished to the tax authorities by an Indian
entity whose shares are indirectly transferred. Concerns that arise are as follows:


The Rules are in conflict with Explanation 6 to section 9(1)(i) of the Act in the context of
non-reduction of liabilities in respect of the shares deemed to be situated in India. While
the Act prohibits reduction of liability incurred by the foreign company to acquire the
shares acquired in the Indian company, the Rules have understood this to mean that the
liabilities on the Balance Sheet of the Indian company (whose shares’ valuation is being
determined) is not to be reduced. This results in an apparent parity issue in the indirect
transfer formula (numerator and denominator are not aligned) and results in unintended
consequences that is not in line with the intent of the indirect transfer law.



There is no clarity in relation to computation of income and reporting thereon for
transactions concluded prior to the date of applicability of the rules



The term ‘liabilities’ is not defined in the rules. Hence, there is ambiguity on whether
only debt or all liabilities such as trade liabilities and provisions needs to be considered.



Treatment of convertible instruments like CCPS, CCDs: There in no clarity on
whether preference share capital is to be added back as liability / or to be considered for

1

Notification S.O. 2226(E) dated 28th June 2016
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capitalization. The definition of book value of liabilities does not specifically exclude
preference share capital (including securities premium thereon) and reserves other than
free reserves, such as revaluation reserve, capital reserves, etc.
While the definition of ‘book value of liabilities’ has been changed to exclude general
reserves and surplus and securities premium in relation to the paid up capital,
convertible instruments like CCPS, CCDs continue to remain included in the definition.
Therefore, value of these debt / preference shares may inflate the FMV of equity shares.


Availability of Treaty benefits: No clarification is provided in the Rules on reporting
requirements whether to be undertaken by the transferor in a scenario where the
transferor is eligible to claim tax treaty exemption from capital gains arising due to
indirect transfer of shares of an Indian company / entity.



Onerous reporting requirements: Based on the manner in which Form 49D is currently
worded, it appears that the filing may be required even when the threshold specified for
applicability of indirect transfer provisions is not crossed. However, in principle, where
there is no income accruing / arising in India, there should be no requirement to file the
Form. Further, reporting requirements for the transferor company / entity and the Indian
concern are quite onerous

Recommendation
Urgent need to amend the Rules to remove the misinterpretation around the need to add
back liabilities and remove the parity issue in the formula


Scope of the term liabilities in the rules to be clarified along with specific guidance on
whether operating liabilities (like current liabilities), preference share capital (including
CCPS) will be considered as liabilities in the computation of FMV.



A suitable clarification be provided regarding reporting requirements in cases where
treaty exemption is applicable.



A suitable clarification be provided on whether filing of Form 49D is required by the
Indian concern when there is no income accruing/arising in India on account of the
indirect transfer.

It is advisable that the above issues be clarified at the earliest which will help achieve the
objective of certainty and curb further litigation.
10. Dividend Distribution Tax (DDT)
10.1.

Cascading effect of DDT on dividend received from foreign companies

Issue
As per amendment in Section 115-O of the Act vide Finance Act 2013, dividend taxed as per
Section 115BBD of the Act received by the Indian company from its foreign subsidiary (i.e.
where equity shareholding of the Indian company is more than 50 percent), then any
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dividend distribution by such Indian Holding Company to its shareholders in the same
financial year to the extent of such foreign dividends will not be not liable to DDT.
As per Section 115BBD, dividend received from a specified foreign company i.e. a foreign
company in which the holding of the Indian company is more than 26 percent or more in the
nominal value of equity share capital, is subject to tax at a lower rate of 15 percent.
However, as per provisions of Section 115-O, where dividend is received from a foreign
subsidiary (i.e. more than 50 percent equity shareholding) which is subject to tax @ 15%
under Section 115BBD, then such dividend will be reduced from the DDT base on any
further dividend distributed by the Indian company. In other words, where the Indian
company holds 26 percent to 50 percent in nominal value of the equity share capital of the
foreign company, then such dividend would not be excluded for computing DDT base of the
Indian parent.
Recommendation
The provisions of Section 115-O should be changed to the effect that the DDT base should
be reduced by dividend received from specified foreign company i.e. where the Indian
company has 26% or more equity shareholding instead of dividend received from foreign
subsidiary i.e. where the Indian company holds more than 50% equity shareholding in the
foreign company as provided in the current provision. This would help in aligning with the
26% or more equity shareholding provided in Section 115BBD and in removing the
cascading effect of DDT in cases where the Indian company holds 26 percent to 50 percent
equity shares in the foreign company.
10.2.

Gross up of dividend And Income Distribution Tax

Finance Act 2014 had introduced the levy of DDT on the grossed up amount which had an
impact of increase in DDT from 16.99% to 20.5%, increasing the burden of tax on company
distributing the dividend by 3.5%.
This step has reduced the investible surplus at the hands of companies that are growing and
investing in growth. Further, while the Finance Minister referred to the analogy of taxability in
the hands of the shareholder, no reference was made in case of non-resident shareholders
to whom the taxable rates as per the Act or the relevant tax treaty should apply. However,
since the taxation for dividend has been made in the hands of the Company, there is
significant confusion as to whether the rate as per the tax treaty could apply.
Recommendation
The steep increase in tax cost to the companies on account of distribution of dividend be
rolled back. Companies will opt to reduce the dividend declaration to offset the increased tax
cost and will also reduce investible surplus of companies for growth plans
Additionally, the rate of tax for dividends as per the DTAA should be made applicable in case
of distribution to non-resident shareholders.
Reference may be drawn in this regard to the India-Hungary DTAA, which restricts taxation of
dividends to non-resident shareholders to 10 percent of the gross dividend.
Also, the dividends being declared by an Indian company are subject to provisions of dividend
distribution tax, which requires the taxes being grossed up on the amount of dividend declared.
Such dividend is exempt in the hands of the recipient of dividend income, whereas the
company declaring such dividend treats the same as appropriation of profits. We recommend
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that the dividend distribution tax which is borne by the company be allowable as credit in the
hands of the non-resident shareholders in computing his tax liability in his country of residence.
11. Recommendations on Income Tax provisions relating to Buyback of unlisted
share
The Finance Act, 2013 had introduced the levy of tax on “Distributed income of domestic
company for buy back of shares”. This tax on the distributed income by a company is treated
as final payment of tax and no further credit can be claimed by the company or by the
shareholder.
Issues

a) The insertion of Chapter XII-DA, outside the purview of capital gains provisions, renders
DTAAs inapplicable. The shareholders to whom consideration for the buy-back of shares is
paid are also denied the benefit of tax credits. Therefore, the provisions results in double
taxation.
b) A domestic company is required to pay an additional income tax at the rate of 20% on the
amount paid to its shareholders towards buyback of shares negating the principle that the
shares covered by Section 77A rank pari-passu.
c) A member holding the shares allotted to him by the company may transfer such shares
and pay capital gains tax. If the transferee shareholder tenders such shares for buy-back,
there will be another incidence of tax on the company under Chapter XII DA. Thus, there is a
potential case for double taxation within India.
e) With the Finance Minister/ Government focusing on attracting foreign investments, any
scheme of taxation that has the potential for double / multiple taxation is not justified.
f) While this would largely impact MNCs/ foreign shareholders, it could act as a hindrance for
free movement of capital and earnings. More importantly, it raises a concern that domestic
tax laws in India are drifting away from internationally accepted principles.
Recommendation
a) Buy-back of shares is governed by the provisions of the Companies Act, 2013 and
therefore there are statutory limits to the buy-back of shares. Ordinarily, buy-back of shares
should be regarded as a “transfer” resulting in capital gains as provided in Section 46A of the
Act.
b) Chapter XII-DA [Sections 115QA to 115QC] were inserted as an anti-tax avoidance
measure. Instead of a blanket tax @ 20%, share buy-back by unlisted companies should be
covered under GAAR to be effective from April 1, 2017. Illustrations maybe given explaining
the circumstances in which share buy-back by unlisted companies would be construed as
tax avoidance.
c) Even if Chapter XII-DA provisions are to be retained, the tax should be levied only on so
much of income as would represent an increase in the free reserves of the unlisted company
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during the period of holding by the person tendering such shares for buy-back. This is to
ensure that:
(i) There is no double / multiple taxation within India.
(ii) No tax is levied on the value which gets embedded in the cost of acquisition of the
shares and only the amount paid by the company for the buy-back of such shares in
excess of the cost of acquisition will be subject to the tax under Section 115QA.
(iii) Section 115QA does not apply where the unlisted company does not have
distributable surplus.

If the tax has to be imposed; a mechanism for credit of such tax should be notified, as
imposing a tax overruling DTAAs as a final tax with no credit available is grossly unjustified
and may cause undue hardship to investors.
12. Parity in the definition of “export turnover”/ “total turnover”
Sub-section 4 of Section 10A employs a working formula for the purposes of computing the
exporting profits under section 10A(1). The working formula is as under:
Export Profits = (Profits of the undertaking) x (Export turnover / Total Turnover)
The expression “export turnover” is defined in clause (iv) under Explanation 2 of Section
10A. But there is no definition for the expression “total turnover”. Assessing Officers allow a
deduction by reducing the above specified amounts only for “export turnover” without
reducing similar amounts for “total turnover”. Thus, the deduction allowed is significantly
lower. Recommendations to the Rangachary Committee were made in this regard and
following is the view of the committee:
The Committee is of the view that the formula for computation of the profits eligible for
deduction under Sections 10A, 10B and 10AA cannot be altered without explicit provision in
law in such a manner so as to artificially reduce such eligible profits. Therefore, the
Committee recommends that whenever certain items of expenses or receipts are removed
from the export turnover, the same item of expenses or receipts should also be removed
from the total turnover to ensure parity between the numerator and the denominator.
Recommendation
It may be clarified that the working formula in sub-section 4 of Section 10A is intended to
apportion the profits of an undertaking to which the provisions of section 10A apply so as to
allow a deduction in respect of export profits of the undertaking. For an undertaking
engaged only in exports, with the export sale proceeds realized in convertible foreign
exchange as per sub-section 3 of Section 10A, the whole of its profits and gains derived by it
will be eligible for deduction under Section 10A. For any other undertaking to which Section
10A applies, the items reduced from export turnover shall also be reduced from total
turnover. This clarification may be applied mutatis mutandis to sections 10AA and 10B.
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13. Patent Tax
The Finance Act, 2016 had inserted Section 115BBF to the Act in order to encourage
indigenous research and development activities and to make India a global research and
development hub. As per Section 115BBF of the Act, income tax shall be calculated at the
rate of 10 percent on any income by way of royalty in respect of patent developed and
registered in India by an eligible assessee. However, it is to be noted that for the purpose of
computing the income from royalty under Section 115BBF of the Act, no deduction in respect
of any expenditure or allowance shall be allowed.
There are many interpretation issues on the said new section such as the date of
applicability from the date of filing of application of patent vis-à-vis grant of patent, its
applicability to a single patent or at an entity level etc and the same needs to be clarified to
avoid any litigation on the beneficial provision for companies where software related
inventions are patentable.
Recommendation


India should actively consider expanding the scope of the preferential patent box tax
regime or re-introduce a weighted deduction approach on all qualifying R&D spend, not
necessarily patent. Computer software product (copyrighted) related income should
definitely qualify for the preferential regime. This is important to support home grown
software developers.

As per BEPS Action Plan 5 Report, under the nexus approach of granting R&D related
incentives, the IP assets that could qualify for benefits under an IP regime are patents and
“functionally equivalent IP assets” that are legally protected and subject to approval and
registration process, where such processes are relevant. The only exclusion is IPs that are
related to marketing related efforts like trademarks. The OECD guidance is therefore to
provide a favourable tax regime for as many IPs as possible that fall within the “innovation”
bracket and not necessarily restricted to patents only. The only underlying conditions is that
the nexus approach has to be followed (demonstration that substantial IP related R&D
expenses have been incurred in the jurisdiction).
Legally protected IP, for example, copyrighted software, which doesn’t come under the
patent law but are yet legally protected under the copyright laws, is eligible as per the OECD
criteria. Italy, for example, includes copyrighted software within the scope of the preferential
IP tax regime. Australia also offers tax credits under a R&D innovation scheme (similar to
the weighted deduction approach u/s 35(2AB)). Belgium follows an “innovation box”
approach and not necessarily the patent-only approach. Under this approach, even software
development companies are eligible for the incentives so long as they pass the “innovation”
criteria. Under the Cyprus IP box regime, computer software qualifies. Some countries
(Belgium, Netherlands) also provide relief on the wage tax (tax on wages of resources
involved in R&D).
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14. Maintain the current rate of Depreciation on computer & computer software
Issue
As per the Finance Act, 2016, highest rate of depreciation under the Act has been proposed
to be capped at 40% from FY 2017-18. This could adversely impact growth in IT/ ITeS
sector. Higher rate of depreciation will enable companies to re-invest in assets at a faster
rate. Also, a high rate of depreciation will boost investment in the sector.
Currently the rate of depreciation of 60% applies to computers and software. Capping the
rate at 40% would adversely impact the industry.
Recommendation
It is recommended that the rate of depreciation in respect of computer and software be
retained at existing level of 60%.
15. Rationalise tax incentives for employee hiring – section 80JJAA
The recently amended provisions of section 80JJAA of the Act by Finance Act, 2016 provides
deduction based on additional employment of employees drawing monthly emolument of less
than Rs. 25,000. In this connection, the following doubts arise:
The section specifies that the employees should be employed for a period of more than 240
days in a previous year so that company is entitled to deduction of emolument paid to it.
There are various employees joining post August/ September who though are not employed
for 240 days in previous year (since actual days of work is less than 240 days in the previous
year post his joining) but are employed with the company for a continuous period of more
than 240 days by the time the return of income is filed (September next year or November).
As per literal meaning of section, the company is not entitled to deduction with respect to
such employees even when the company has employed the employees for 240 days or
more albeit beyond the previous year. As such, since such employees are “ineligible
employees” for the purposes of calculating the deduction for that year as also for the next
two years (30% deduction is given for three consecutive years, thus totaling to 90%
deduction), substantial incentives are lost by the companies when the hired employee works
with the company for a long period of time.
Recommendation
Clarification of deductibility of emolument paid to such employee should be brought in.
Exemption may be given from the minimum threshold of 240 work days in the financial year
if the concerned new employee has served as an employee for > 240 days on a continuous
basis from the date of being hired.
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TRANSFER PRICING ISSUES

16. Concerns On Secondary Adjustments Announcement
The Finance Act provides that the assessee shall be required to carry out secondary
adjustment where the primary adjustment to transfer price has been:
i.
ii.
iii.
iv.
v.

made suo motu by the assessee or
made by the Assessing Officer and accepted by the assessee; or
determined by an advance pricing agreement (APA) u/s 92CC; or
made as per the safe harbour rules framed u/s 92CB; or
arising as a result of resolution of an assessment by way of the mutual agreement
procedure (MAP) under an agreement

The concept of secondary adjustments is recognised globally across several countries and
the same is also elaborately discussed in the OECD guidelines. OECD guidelines for
treating the amount as deemed dividend, or capital contribution or a loan on which notional
interest is then charged. Several countries which have adopted this concept (for e.g.
France, US, Canada, South Africa, Korea, Spain, Bulgaria, Netherlands, Germany and
Austria) either treat the excess cash remitted abroad as deemed dividend or as a
constructive loan and thereupon levy a withholding tax on such excess cash. India has
legislated to follow the deemed loan approach. EU offers two options, that of constructive
dividend approach or constructive capital contribution approach to its member states.
Recently, UK also issued its consultation paper for public comments on introduction of
secondary adjustments wherein the excess cash has been proposed to be considered as a
deemed loan on which notional interest may be levied, however the same is still under
review and public comments are being analysed before any final view can be adopted. Apart
from India and UK, the treatment of excess cash as a deemed loan was only followed by
South Africa prior to a change in their legislation in 2015. In 2015, South Africa also changed
its approach considering excess cash as deemed dividend and charging one time
withholding tax on the same. The reason for this shift towards dividend approach was
significant compliance and administrative burden for both taxpayer and the tax authorities.
In the below paragraphs, certain issues relating to the secondary adjustment provisions
proposed in the Finance Act 2017 have been highlighted and our recommendations have
also been provided in those contexts:
Issues and Recommendations
1)

Ambiguity on applicability of the amendment

a) Concerns have been expressed as to how these adjustments will be effected outside of
an APA and MAP arrangements (as stated in i, ii, and iv above) without leading to a
possibility of double taxation. Suitable clarifications may be issued on how double
taxation maybe avoided under various circumstances.
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b) It should be clearly mentioned that primary adjustment up-to INR 1 crore in the aggregate
will not attract secondary adjustments in any event. Though this is the intent of the law
but the same is not clearly coming out of the literal interpretation of the language of
provisos in the proposed section.
2)

Timing of making the secondary adjustment

For adjustments which go in disputes there are following concerns emerging:


What is meant by the matter reaching finality? Is the decision of the Apex court
intended to bring finality or can the taxpayer maintain a view that it does not agree with
the decision?

3) Practical difficulties in making suo moto adjustments
For primary adjustment referred to in (i) (ii) & (iv) above, it may be practically difficult to
make secondary adjustment in the books of account of non-resident associated enterprise,
on account of the unilateral action taken in India.
Further, a delay in repatriation may arise due to reasons not attributable to taxpayer i.e. on
account of application of other legal and regulatory requirements such as application of
exchange control regulations and applicability of thin capitalisation rules in the tax
jurisdiction of the AE. If the deemed loan cannot be repaid by the non-resident AE to the
Indian taxpayer, due to commercial, legal or regulatory issues, the loan would remain in
existence indefinitely, leading to notional interest imputations.
Recommendation
An additional option may be given to the assesse to treat the secondary adjustment either
as deemed dividend and pay tax on the same accordingly.
Bilateral APAs and MAPs should be excluded from the purview of the section 92CE since
the terms of bringing money into India would already have been decided by the competent
authorities of the two countries and such terms should prevail over a domestic law.
Necessary clarifications on accounting treatment and adjustment in books of accounts of
the AE to be provided. Clarifications are also sought in cases where delay in repatriation is
due to reasons not attributable to taxpayer.
It is unclear as to how the secondary adjustment will be allocated where transactions are
with Multiple AEs and are benchmarked using overall Transaction Net Margin Method
(TNMM) on an aggregated basis. Clarification is required to explain the basis on which the
quantum of secondary adjustment can be distributed to different AEs for adjustment made
to the overall net margin of the taxpayer w.r.t. multiple AEs/ transactions.
Clarifications are sought for cases where the AE ceases to exist i.e. AE has been
liquidated. Also, clarification is required in a scenario, where if at the time of making
secondary adjustment, the AE relationship ceases to exist.
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Under regulations of few other countries like South Africa, draft regulations in UK, intercompany setting off of accounts is allowed for deemed loans arising out of secondary
adjustments provisions, however the same has not been provided for under Indian
regulations, which make the Indian regulations more onerous. Permitting such netting off
may ensure that the outstanding loan balances do not remain so till perpetuity and the
interest on the same does not keep accumulating endlessly.
4) Ambiguity whether secondary adjustments will trigger deemed dividend
implications u/s 2(22)(e)?
Section 2(22)(e) of the the Act provides that any payment of loan or an advance made by a
private limited company to its substantial shareholder (i.e. holding more than ten percent)
is considered as a deemed dividend in the hands of shareholder, subject to the
accumulated profits. Section 92CE which has recently been introduced, discusses about
secondary adjustments. The aim of this section is to deem and tax interest on excess
money (i.e. difference b/w ALP under primary adjustment and transaction price), if not
repatriated into India within prescribe time limit. Though Section 92CE as provided in the
Act applies deemed advance concept for implementing secondary adjustments (in cases
where excess money is not repatriated back to India within the prescribed time period).
However, plain reading of Section 2(22)(e) and section 115-A vis-à-vis Section 92CE
draws an interplay between secondary adjustments and deemed dividend concept.
Predominantly the services sector in India contributes more than 50 percent of the GDP
and Information technology (export) being the most important segment, the companies in
the Information technology sector are mainly captive service providers and parent being
situated outside India. The payment of loan or advance by the Indian company to foreign
company may likely to entail the issue of deemed dividend. Thus, the ambiguity between
Section of 2(22)(e) and section 92CE will be major matter of concern for the captive
services provider.
Following points in this regard are worth noting:
Nature of payment: Secondary adjustment is triggered once the taxpayer accepts the fact
that the transaction undertaken by it has been carried out at a price different from ALP for
such transaction, whether as a suo-moto adjustment, or acceptance of AO/ITAT order or
under APA, MAP or SHR. The said acceptance implies that taxpayer is agreeable to fact
that excess money is available with foreign AE. Section 92CE(2), specifically deems such
excess money available with the AE as “advance”. Further, section 2(22)(e) also intends to
bring within the tax net, the payments made in the nature of loan / advances.
Relationship: Wider definition/coverage of AEs in section 92A, while section 2(22)(e) only
considers shareholders (10% voting) or fellow subsidiary (substantial interest of
shareholder)
Accumulated profits: For section 2(22)(e) payment has to be from accumulated profits
Resident/Non-resident: No such restriction in 2(22)(e). For 92CE, non-resident
involvement is required.
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In view of the above, in all cases of primary adjustment, Sec 2(22)(e) may not get
triggered; however there is a possibility that deemed dividend may get triggered in some of
the cases.
Recommendation
In order to clarify above ambiguity, Sec 92CE or Sec 2(22)(e) may appropriately be
amended with an explanation, so as to exclude S 2(22)(e) from the ambit of Sec 92CE.
17. Restrictions on Interest deductions
Finance Act 2017 had introduced a limit to tax deduction of specified interest expenses in
line with OECD’s BEPS Action Plan 4 recommendations for countries to limit tax base
erosion. The amended provisions as applicable from FY 2017-18 to Indian companies or
permanent establishments of foreign companies in India provide as follows:
Any interest paid for the year under consideration in excess of 30% of earnings before
interest, taxes, depreciation and amortization of the taxpayer will be treated as excess
interest. Excess interest disallowed in a year will be eligible for carry forward up to 8
consecutive years subject to the above limits.
The provisions will apply to interest or similar expenses paid (including those paid on
existing debt) to (a) overseas associated enterprises, or (b) third party lenders where the
underlying debt is backed by an implicit or explicit guarantee or equivalent deposit from
overseas associated enterprises. The provisions will not apply to interest paid or payable up
to INR 10 mn.
Issues
1) No grandfathering of loans
As it stands, section 94B appears to be applicable to existing loan arrangements i.e. those
wherein loans have been taken in the past and are continuing in AY 2018-19
Loan arrangement are typically long standing and continuing in nature. For most assessees
with such continuing arrangement, the funding and business plans would have been made
taking into account such arrangement. The disallowance proposed in section 94B would,
quite evidently, not have been planned and could therefore adversely affect the fund flow of
such assessees. Moreover the lack of grandfathering for past years loan will in effect
tantamount to retrospective application of a section.
Recommendation
Considering the retrospective nature of application of the section, and the challenges that
this could pose from a fund and business planning perspective, it is recommended that
interest on loans taken until March 31, 2017 be exempted from the application of section
94B.
2) Implicit guarantees
Implicit guarantees will pose a challenge in terms of identification / quantification. Further,
considering implicit guarantees is also not aligned with OECD’s BEPS Final Report on
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Action Plan 8 – 10, i.e., the guidance provided therein on incidental benefits and passive
association.
Recommendation
In order to remove the ambiguities surrounding implicit guarantees, and to ensure ease in
application of the sub-section, it is recommended that the reference to implicit guarantees be
removed, or the expression clearly defined, so as to exclude transactions that do not involve
an indemnity function in the event of a default by the borrower.
3) Need to consider additional sectors for exclusions
Currently the provisions of section 94B is applicable to all tax payers that are Indian
companies or permanent establishments of foreign companies in India. However, Banking
and Insurance sectors companies have been specifically excluded.
There are many other sectors which are high debt leveraged and keeping them in the
purview of the relevant section is somehow not appropriate.
Recommendation
A reference is drawn to OECD’s BEPS Report on Action Plan 4, wherein there is an option
to exclude loans used to fund public benefit projects. In these circumstances, it has been
said that an entity may be highly leveraged but, due to the nature of the projects and the
close link to the public sector, the risk is reduced.
Accordingly, drawing a parallel to India, it is recommended that the infrastructure sector as
defined in the ECB Policy be regarded as “public benefit projects”, and loans used to fund
these projects may be excluded from disallowance of interest.
This exclusion will promote the development of the Indian infrastructure sector, and provide
impetus to the “Make in India” initiative. Further, for similar reasons, the exemption
coverage should also be extended to start-up companies.
18. Feedback on Safe Harbour Rules
To reduce the burden of the small tax payers. Central Board of Direct Taxes (‘CBDT’) on
June 8th 2017 vide notification 46/2017 has released the new safe harbour rules (“SHR”), to
be made effective from Assessment year 2017-18.
Issues and Recommendations
1.

Reduced threshold for International transactions

As compared to the old SHR, the new SHR threshold for international transaction has been
restricted to INR 200 crores.
In a developing economy like India where the services sector contributes more than 50
percent of the GDP and Information technology (export) being one of the most important
segment, the reduction in threshold from INR 500 crores to INR 200 crores will carve out
eligible taxpayers unnecessarily from the new SHRSafe Harbour regime who otherwise may
have been opted for the same.
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The new SHR are drafted in mind keeping in mind the rates of recent concluded Advance
Pricing Agreements (APA), Multilateral Agreement procedures (MAP) and judicial
precedence for the relevant sectors. Accordingly, if the eligibility thresholds for the SHR are
maintained at a higher level of turnover, while not disturbing the mark-ups prescribed, it will
further the aim of the government to reduce the burden of transfer pricing litigation /
compliance for the taxpayers that who can qualify as an eligible assesses.
2.

Need for flexibility in selecting the CRISIL rating is an additional compliance for
AEs

Bifurcating the intra-group loans on the basis of the denomination of the currency of the loan
and the use of credit rating for arriving at the basis points to be charged is a welcome move
as it takes into account the market factors in the form of credit ratings which ultimately affect
the pricing of the loan.
However, the new SHR has provided for credit ratings to be conducted from CRISIL. This is
an additional administrative burden in the form of an incremental cost to be borne by an AE,
even in cases where the credit rating is already conducted in the home country of the AE.
Keeping the commercial aspect and administrative convenience, the condition of credit
rating from being exclusively from CRISIL may be relooked to include other credit rating
agencies that have a reasonable standing.
3.

Clarity on definitions

The definitions of various eligible international transactions under the SHRs, Software
development services vis-à-vis contract R&D services relating to software development,
leave a lot of room for subjective interpretations and there is lack of clarity on categorization
or classification of these services. Clear and more objective criterions may be introduced for
classification of services. For e.g., the artificial barrier between contract IT services
simpliciter and contract IT R&D services should be removed to have one uniform rate for all
contract IT services.
4.

Low Value added Intra-group services

Information technology / Information Technology enabled services are kept out of the Low
value added intra-group services purview and therefore there will be no significant impact on
the aforesaid sectors. However, we understand that there is a lot of ambiguity around the
interpretation from India perspective read along with the OECD and BEPS recommendations
for Low Value added Intra-group services.
We believe that the Indian government is working towards coming up with more clarifications
on this issue to bring certainty among the taxpayers to make it more adaptable.
19. AGGRESSIVE ASSESSMENTS BE REDUCED IN LINE WITH RISK BASED
ASSESSMENT AUDITS
The Indian IT Industry has been facing several unwarranted assessments on account of
transfer pricing adjustments. While the APA program has taken off, and companies are
considering adoption, the Safe harbour notifications have had limited uptake. Therefore most
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companies have had to resort to TP assessments. Some of the continuing dispute areas are
as follows:


Criteria for Identifying comparables and filters adopted

Tax authorities continue to pose problems by adopting different criteria of selecting
comparables for benchmarking. Functional, assets, risk profile and the prevailing business
conditions are not being considered appropriately for e.g. the marketing set (Marketing
support services – ‘MSS’) employed by the tax authorities seemed to revert more towards
commission agents, insurance and broking sets as was utilized 2 years ago in spite of the
tribunal having rejected commission companies while identifying comparable companies.
Also in the case of Technical support services (TSS) tax authorities seemed to be
considering end to end engineering services or engineering consultancy companies in any
domain (like civil engineering etc.) as against technical services in Information technology
services.
Also working capital adjustment being an economic adjustment, must be allowed for other
than IT / ITeS services like TSS, Engineering design services, MSS etc.
Further, filters adopted by the authorities across jurisdictions are ignoring business
conditions. For e.g., companies earning supernormal profits (margins 50% to 80%) and
industry giants are used as comparables. Companies with declining sales for the last 3 years
are being rejected as comparables despite taxpayers excluding companies with continuous
losses in last 3 years in their comparator set.


Recent rulings / DRP decisions overlooked

Recent rulings and judgments passed in favour of the taxpayers overlooked e.g.
Adjustments made on outstanding inter-company receivables despite ITAT judgments
supporting the fact that no such adjustments are warranted.
The selection of cases for transfer pricing audits is governed by Instruction No. 3 of 2016
(risk based selection of cases for scrutiny) issued in March 2016 when compared to the
erstwhile transaction value threshold based approach being adopted by the Revenue for
case selection
This is a welcome approach and we do witness reduction in total number of cases being
picked-up for transfer pricing scrutiny pursuant to above notification.
The Instruction no. 3 of 2016 suggests that cases are selected on the basis of Transfer
Pricing risk parameters for reference to be made to the TPO by the AO despite the wellarticulated clarity in the rationale behind the Transfer Pricing provisions, the assessing
officers are often invoking transfer pricing provisions even in cases where the assessees are
eligible for tax relief’s u/s 10A/10AA or have related party transactions with well-regulated tax
jurisdictions. In relation to the same we suggest that Transfer Pricing provisions shall not be
invoked against tax payers who are entitled to tax holidays (section 10A/10AA reliefs) in
India. We also recommend clearly specifying the criteria to be adopted to pick-up cases for
scrutiny so that the trust and certainty among the stakeholders may be gained.
We also would like to suggest that though total number of audited cases are being reduced;
however the aggressive assessments are still a reality wherein the TPOs are not respecting
the decisions of DRP and Tribunal in taxpayer’s own case, illogical process of selecting
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comparable companies, not granting working capital adjustments, not restricting TP
adjustment to the value of international transactions etc.,
20. Rollback of APA
The Central Board of Direct Taxes (CBDT) introduced the rollback rules under the APA
program on 14 March 2015. The international transaction proposed to be covered under the
rollback is to be the same as covered under the main APA. The term ‘same international
transaction’ implies that the transaction in the rollback year has to be of the same nature and
undertaken with the same AEs, as proposed to be undertaken in the future years and in
respect of which APA has been reached.
Recommendation
It is recommended that this provision should be relaxed to the extent that the taxpayers with
similar transactions with no substantial changes in the functional, asset and risk profile
should be allowed to take benefit of this provision. Further, if the same/ similar transaction is
undertaken with another AE, the benefit of rollback should be provided. Thus, it is
recommended that the provision should be made applicable to similar nature of transactions
and with different AEs.
Further, the rules provide that if the applicant does not carry out any actions prescribed for
any of the rollback years, the entire APA shall be cancelled.
It is recommended that this provision should be relaxed and should not result in the
cancellation of the entire APA.
21. CHANGES PROPOSED IN THE RULES FOR COMPUTATION OF ARM’S LENGTH
PRICE
The release of final rules for computation of arm’s length price has been in response to a
long deliberation with Industry on how TP issues can be addressed. However, the current
rules notified continue to have significant deviation from global norms and the statistical
concepts associated with them.
Based on our analysis, we are afraid that the prescribed percentile range of 35th to 65th,
mandating minimum number of comparables to qualify for use of range and multiple year
data will not have significant impact on the current situation and disputes, uncertainties may
continue as before.
Following are some of the issues which we foresee and suggestions thereof:


Aligned with International practise “range” concept and multiple year data should be used
for all the methods which could be applied for determination of ALP and not just restricted
to the methods prescribed in the rules.



It is recommended that the rules be modified to provide that the interquartile range from
the 25th to 75th percentile would be used to test the arm’s length nature of the
transaction. Some of the countries following interquartile range are USA, United
Kingdom, Germany, China, Singapore, Australia, Malaysia, Netherlands, Argentina,
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Columbia, Denmark, France, Italy, Korea, Israel, Portugal, Spain, Uruguay, Venezuela,
South Africa, Thailand, Sweden.


The use of multiple year data should be extended to CUP, PSM and Other method as
well.



The provision that use of data of the current year can be used during the transfer pricing
assessment if it becomes available should be done away with as by that time pricing and
commercial arrangements would have already been set keeping in mind the data
available.



The benefit of multiple year data should also be made available to past years whose
assessment proceedings have not yet been completed i.e. for FYE 2012, FYE 2013 and
FYE 2014 by way of change of rules. The rules do provide for use of multiple year data;
however the interpretation of the law is very restrictive to enable application of this
amendment to the prior years.

22. COUNTRY-BY-COUNTRY REPORT AND MASTER FILE APPLICABILITY
Country by Country report and Master File requirements were introduced in the Finance Act,
2016 to be effective from 1 April 2017 (i.e. applicable for FY 2016-17 and onwards) vide
section 286 of the Income Tax Act, 1961.
Central Board of Direct Taxes (‘CBDT’) on October 31, 2017, released the final rules on
Country by Country (CbC) reporting, Master File, as well as the electronic forms which are
required to be filed.
The final rules are mainly in line with the BEPS Action 13. However, we have certain
observation and the same are as follows:


Threshold for the aggregate value of international transactions for applicability of Master
file should be increased as it is quite lower. Further certain international transactions
which should be excluded from the computation of threshold of international transactions
i.e. Issue of share capital etc.



The contents of the Master File to be more aligned with those contained in BEPS Action
Plan 13 and no undue incremental burden be placed on taxpayers in India.



As per the BEPS Action plan 13, information of the organisations in master file presented
by line of business is permitted where well justified by the facts, i.e. where the structure
of the MNE group is such that some significant business lines operate largely
independently. However the same is nowhere clear in the rules issued by CBDT from
India perspective.
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ENCOURAGING START UPS
23. Ambiguities and concerns around the conditions for availing carry forward of
losses
Finance Act 2017 relaxed the condition of continuous holding of 51% of voting rights in
relation to carry forward and set off of losses subject to following conditions:



Continued holding of the same number of shares by shareholders both in the years of
incurrence of loss and in the year of carry forward / set-off of loss
Loss has been incurred during the period of 7 years beginning from the year in which
such company was incorporated

The amendment was aimed to benefit the eligible start-ups as referred to in Section 80-IAC
that have been incorporated on or after 1 April 2016 and up to 31 March 2019 and for those
whose turnover is less than Rs. 25 crore in any of the financial years from 1 April 2016 to 31
March 2021.
Comprehensive view of these conditions make the eligibility of these provisions ambiguous
and restrictive. We would like to make following suggestions to make these announcements
more effective:
a) The benefit should be available to all start-ups and not just eligible start-ups
b) While we understand that the continued holding of shares by the shareholders is a
safeguard, the requirement to hold the same number of shares will be very stringent and
could deter scaling up of start-ups. There will be significant change in shareholding
pattern due to infusion of capital by investors at various stages of growth of business and
hence number of shares to be held by the shareholders should not be a criterion. We
request a suitable amendment be made where shareholders in the year of loss should
continue to be shareholders in the year of carry forward/ set-off of loss and this
requirement should not be linked to the number of shares held by them.
c) While we understand that the intent is to have the promoter shareholders, of a start-up,
not sell their existing shares when the start-up raises capital from external investors, the
distinction between promoter shareholders and non-promoter shareholders has however
not been made in the FA, 2017 amendment. For example, it also prevents, early stage
investors (like angel investors) who may partner with a start-up in very early stages
(when it may incur losses), from selling their shares in second rounds of funding by a VC
or PE investor, although they are not necessarily promoters. We therefore request a
suitable amendment be made that these non-promoter shareholders (for eg, angel
investors) are excluded from the share lock-in conditions.
d) It maybe explicitly clarified, that losses incurred in the years that the entity is a start-ups,
can be offset against income in the years that the entity would have ceased to be a
startup, either by exceeding the revenue or/and tenure criteria, within the conditions
specified in the clause (b) in Section 79.
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For example, an entity classified as an eligible start-up in year 1 and 2 incurs loss in both
the years and in year 3 it ceases to be an eligible start-up due to a turnover level of over
INR 25 cr. We recommend that the entity should not face any denial during assessment,
when it sets-off/ carries forward in year 3 or thereafter when the entity is not an eligible
start-up. If a start-up has done well in business in the later years, it should be rewarded
rather than being penalised by taking away the losses benefit. Handholding of start-ups
is an important aspect that will also gel well with the ‘make in India’ them of the
Government.
24. Provide MAT Exemption for Startups and Relief for SMES
Currently, the MAT provisions have no threshold limit and all companies, notwithstanding
their size, are subject to the provisions of MAT. This is a burden on the SMEs who would
usually have to rely on plough back of profits for reinvestment in the initial years of inception
given the lack of credible source of external funding.
Added tax costs in the form of MAT not only allows for lesser amounts for reinvestment but
also puts cash flow pressure on supporting tax payments through bank and other external
funding which is not desirable.
Recommendation



Startups as defined by DIPP under the startup India action plan should be exempted
from MAT.
For SMEs a threshold limit be introduced. Companies with a turnover less than ₹ 50
crores should not be subject to MAT.

25. Mobilizing Domestic Investments in Technology Start-Ups
A comprehensive proposal for support for start-ups includes mitigation of tax liabilities as
well as compliance ease. Key tax issues to be addressed is as follows:
25.1.

Harmonising long-term capital gain tax rates for domestic investors

Issue
The long-term capital gains from sale of unlisted shares in the hands of non-residents
attracts a tax of 10% (without indexation benefits) whereas it attracts a tax of 20% (with
indexation benefits) in the hands of residents. Thus, residents are more onerously taxed
than non-residents, though the nature of income is identical. This is causing domestic
investors being less competitively placed than international investors. There is a substantial
private equity interest emerging from high net worth domestic investors, which will nurture
and encourage entrepreneurship.
Recommendation
The tax rate for all assessees in respect of long term capital gains from unlisted companies
be reduced to 10% to maintain parity.
25.2.

Harmonising Tax Rates for Angel Investors

Angel investors invest at the earliest stage of the company and at the highest risk. They are
critical to the creation and growth of new companies and need to be encouraged, if not
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incentivised. However, the current tax structure is such that lower /least risk companies are
at a lower taxability as compared to high risk entities.
Recommendations
We recommend that tax rates be aligned in the manner below:




Long term cap gains tax is Nil for shares in publicly listed companies (under Section
10(38) in lieu of security transaction tax levied on sale of listed shares on a recognised
stock exchange. We recommend that long term capital gains tax for angel investors
investing in early stage companies should be aligned to that applicable for publicly listed
companies
Short term capital gains is 15% for shares in publicly listed companies and for angel
investors the applicable rate is as per the income tax slab of the assesse. We
recommend that short term capital gains tax be specified at 15% for angel investors, for
their investments in early stage companies.
25.3.
Remove Angel Tax - Share Premium In Excess Of Fair Market Value
Treated As Income

Under The Income Tax Act, 1961, startups receiving any consideration for issue of shares
which exceeds the Fair Market Value (FMV) of such shares is subject to tax on such excess
consideration as Income from Other Sources.
In the context of Startups, where the idea is at a conceptualization or development stage, it
is often difficult to determine the FMV of such shares. In majority of the cases, FMV is also
significantly lower than the value at which the capital investment is made. This results into
the tax being levied under section 56(2).
We welcome the recent Notification by CBDT providing an exemption from the provisions of
Section 56 to start-ups as defined by the Department of Industrial Policy and Promotion.
However, companies are not able to avail the benefit due to the certification requirement of
the unit to be an innovative start-up which is included as part of the definition issued by
DIPP. We recommend that the exemption under Section 56 of the Act be made available to
include all start-ups and not just innovative start-ups.
Recommendations
Any investment made by a domestic investor (individual or corporate entity), be exempted
from the provision of Section 56(2) .

26. Issues with Taxation of ESOPs
Taxation of ESOPs happen in different stages stages as follows:
i. Grant of ESOP to employee – No tax
ii. Exercise of ESOP by employee – Difference of FMV and discounted price of share is
treated as income and subject to income tax
iii. Sale of Stocks – Difference in the FMV and the sale value is subject to capital gains
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To minimise tax at stage ii above, which sees no income for the recipient of the ESOP, but
only a cash outflow as tax is on the notional discount, most people defer exercising their
option till the time of sale to minimize the tax outflow. It is further complicated, when there
are restrictions on the time frame before or within which option has to be exercised.
For startup companies and ecommerce companies, the impact is much higher than in other
entities. This is because there have been substantial fluctuations in valuations.
Section 2(68) of the Companies Act, 2013defines One Person Company such that it limits
the number of its members to two hundred, and “persons who, having been formerly in
the employment of the company, were members of the company while in that
employment and have continued to be members after the employment ceased, shall
not be included in the number of member”
As explained above, employees prefer to defer the exercise of option to avoid unnecessary
tax outflow where there has been no income. Therefore, there are cases where, employees
have exited and have exercised option at a later stage. Such ex-employees get counted as
shareholders, and limit the usability of ESOPs as a retention and HR tool to attract talent.
For ecommerce companies, who hire in large numbers, much larger than most technology
driven businesses and startups, the number of 200 is very restrictive.
Recommendation
1.

To avoid the tax outflow to employees (at the stage of exercise) prior to actual
realisation of the sale proceeds (when the shares are sold later on), a tax treatment
similar to the one in section 45(2) and 45(5A) introduced in FA, 2017 (when a capital
asset is converted to a stock-in-trade) could be introduced. Esentially, while the tax
is crystallised at the stage of exercise, tax payment is deferred until the shares are
sold by the employees later on. Since some employees may decide not to sell the
shares for a considerable period of time, in such cases, to prevent indefinite tax
deferral for the Government, a time period of up to two years may be given. If the
employee does not sell the stock within such a period, he will be mandatorily required
to discharge the taxes crystallised at the exercise stage. Essentially, while the tax
liability gets locked at stage of exercise, the cash outflow is deferred till the shares
are sold by the employees.

2.

Also, we recommend that the employment status at the time of the grant of the option
should be the sole criterion for exemption from being member of the company. It
should not be linked to when the option is exercised. This will allow companies to be
more generous with ESOPs and bring in a wider employee base in the ESOP net.

27. New provision – Section 56(2)(x)
Finance Act 2017 broad-based the anti-abuse provision in Section 56. It is important that it
should not lead to un-intended consequences of taxing certain genuine transactions. The
anti-abuse provision carves certain exceptions but there is a need to broad base the
exceptions such as:
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All transfers which are exempt under Section 47 should not be subjected to tax under
Section 56. There is a well thought out exemption provision under Section 47. To
withdraw the said exemption through another provision is unfair, when the underlying
transaction is not abusive (such as transactions involving issue of bonus shares, right
shares at discount, debentures/ bonds which are deep discounted etc)

E-COMMERCE TAX ISSUES
28. Clarity on deductibility of website maintenance and & advertisement and
marketing expense
In the e-commerce industry, businesses incur considerable expenses on maintenance and t
of website and mobile applications.
These expenses are incurred just to gain market share and might not result in an enduring
benefit. However, during assessment proceedings these expenses are invariably termed as
Capital expenses on the assumption that these expenses result in an enduring benefit or
that they are intended for creating marketing intangibles. .
Recommendation
A clarification should be issued that these expenses are not capital expenditures and should
be allowed as deductible expenses in the year in which they are incurred.

29. Rationalization of TDS mechanism on service charges retained by e-commerce
companies
TDS is deductible on payment of commissions (194H), warehouse rentals (194I), logistics
fees (194C) etc. by sellers but in e-commerce, money is collected from customers by e.tailer
and remitted to sellers (net of service tax, commissions rental etc.). Thousands of suppliers
have to make millions of TDS transactions throughout the year. The small and medium
businesses have to invest substantial time and resources in managing TDS compliances
and assessments of small tax amounts. E-commerce companies, anyway have to file their
audited accounts and tax returns every year and which invariably, get assessed without fail.
With heavy use of technology in income tax matters now, there is very little possibility of tax
leakages. Elimination / reduction of tax compliance burden from small and medium
manufacturers/traders will free up time and resources for managing business.
Recommendation
Therefore, instead of having the vendors do the TDS on the service charges retained by the
e-commerce portals, e-commerce may be asked to Tax Collection at Source (TCS) by
inserting clause 1E to section 206C as under:
“Every e. Commerce service provider, at the time of retention or deduction of any service
charges, commission, rental etc. from the sales consideration payable to the actual seller of
goods or services or at the time of actual payment of sales consideration (net of service
charges) in cash or by the issue of a cheque or draft or by any other mode, whichever is
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earlier, deposit a sum equal to one percent of such amount, subject to the provisions of
Section 197”
The provisions of section 72A deal with the carry forward and set off of accumulated loss and
unabsorbed depreciation allowance (hereinafter referred to as “losses”) in an amalgamation
or demerger. The eligibility to carry forward the above losses is confined to manufacturers of
goods or computer software or telecom service providers.
This will ensure ease of TDS compliance and shift the TDS burden from the multiple vendors
to the e-commerce portal itself.
30. Extending benefits of carry forward of losses and depreciation under section 72A
to e-commerce companies

In today’s scenario, a large number of investments are made in start-ups in technology
oriented sector like e-commerce. A large number of companies make substantial losses in
their initial stages but the said losses are not available for carry forward and set off in the
hands of the acquiring companies. There is a need to widen the scope of Section 72A to
include technology enabled e-commerce companies so as to encourage consolidation and
internal restructurings.
Recommendation
The definition of the term “industrial undertaking” should be broadened to include all kinds of
information technology oriented service companies.
Amendment request
Section 72A(7)(aa) to be amended to include within the meaning of :industrial undertaking”:
the rendering of e-commerce services such as facilitating renting/sales of goods, services
and real estate; bookings for travel, hotels, entertainment, cabs, autos; delivery of food and
groceries; gift vouchers, money transfers, credit cards

SIMPLIFICATION OF PROCEDURES
31. Suggestion to map internal processes and monitor performance dashboard
Recommendation
The Department should consider initiating electronic workflow methodologies that aids
internal reviews and brings about process improvements. A dashboard may be designed for
effective performance monitoring at its offices and the Department at large e.g. number of
pending cases of rectification, legacy refund cases etc.
The Indian IT industry has globally excelled in business process mapping and engineering
projects and can work closely with the Department for development of such a system. This is
essential to ensure uniform and time-bound implementation while minimizing discretion for
officers. It will further limit litigations as the rationale behind particular decisions including
judgments maybe informed.
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32. Issues in obtaining Tax residency certificate
Issue
The Finance Act, 2012 had provided that in order to be eligible to claim relief under the tax
treaty, a taxpayer is required to produce a Tax Residency Certificate (TRC) issued by the
Government of the respective country or the specified territory in which such taxpayer is
resident, containing certain prescribed particulars. There is no prescribed particulars in the
TRC now and the taxpayer can obtain the TRC as issued by the foreign authorities. The
Finance Act, 2013 also introduced a provision to clarify that the taxpayer shall furnish such
other information or document as may be prescribed.
The CBDT subsequently issued a notification amending the Income-tax Rules, 1962 (the
Rules) prescribing the additional information required to be furnished by non-residents along
with the TRC. The details are required to be furnished in Form 10F


The details specified in the CBDT notification could increase the compliance
requirements and issues for deductors. For example, the CBDT notification requires a
valid TRC to specify the period for which the certificate is valid. Therefore, while the
deductor would like to obtain the TRC at the time of the transaction/ depositing the tax
(to ensure that the payee is eligible for the tax treaty benefits), the payee would typically
apply for a TRC only after the relevant year.



Depending on the jurisdiction, obtaining a TRC certificate may also be a time
consuming/difficult process. TRC requirement increases the administrative difficulty for
non-residents, especially from the perspective of non-residents having very few/ limited
transactions connected to India.



Further, certain jurisdictions do not have a practice of issuing TRC. In such a case, the
non-resident would not be able to access the tax treaty.



As per the new Rule an Indian resident who wishes to obtain TRC from Indian income
tax authorities, is required to make an application in Form No. 10FA to the tax officer,
containing prescribed details. However, no time limit for issue of TRC is specified from
the date of application by the assessee. Furthermore, the issue of TRC in Form No.
10FB has been left to the discretion of satisfaction of the tax officer, without providing a
substantive definition for satisfaction in this regard.
Many of the tax officers at the ground level are unaware of the provisions with respect to
issuance of tax residency certificate to residents in Form No 10FB. Many a time, the
jurisdictional tax officer take a view that TRC is to be issued by international tax circle.

Recommendation


At assessment stage, it is anyway incumbent upon the AO to ascertain complete details
before allowing tax treaty benefits. The TRC format specified in the CBDT notification
could increase the compliance requirements and issues for deductors. For example, the
CBDT notification requires a valid TRC to specify the period for which the certificate is
valid. Therefore, while the deductor would like to obtain the TRC at the time of the
transaction/deducting the tax (to ensure that the payee is eligible for the tax treaty
benefits), it would pose a hardship to the payee to obtain a TRC before the end of the
relevant financial year.
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The requirement to obtain TRC may be made mandatory only for cases where the total
payment to a non-resident exceeds Rs. 1 crore in a financial year. This would mitigate
hardship in respect of small payments.



Requirement to furnish TRC should be cast upon the payee at the time of the
assessment of the payee and the deductor/ payer should not be made liable to collect
TRC from the payee at the time of withholding tax.



Tax officers to be educated on the provisions relating to issuance of tax residency
certificate to residents.



The time limit to issue TRC in Form 10FB should be specified and in case the tax officer
refuses to issue a TRC, the application of the assessee should be disposed by the tax
officer by passing a speaking order and clearly specifying the reasons for rejecting the
application of assessee.



It has not been specified as to who shall sign Form 10F. Hence, it should be clarified
who is authorized to sign the form. For example, it may be specified that persons
prescribed under Section 140 of the Act for the purpose of signing the return of income
would be eligible to sign the said form.

33. Issues in claiming TDS credit
33.1.

Compliance error on the part of Deductor

Issue
Form 26AS provides the credit for a financial year based on TDS returns filed by various
deductors. There is a substantial dependency on the factors that are beyond the control of
the deductee, such as
a) The deductor may not file TDS returns;
b) The deductor may enter an erroneous PAN number, which could result in denial of
credit the deductee. In some cases, the TDS credit may be shown against a person who
is not the deductee;
c) The deductor may mention a financial year that is different from the financial year in
which the deductee reports the income.
Granting a lower TDS credit to the deductee is also resulting in the deductee filing an appeal
to secure the TDS claim, which results in additional litigations costs for the appellant, which
is avoidable. The appellate authorities / tax administration is also stressed for granting
proper TDS credit, particularly for large assessees.
Recommendation
The tax return of income filed electronically by an assessee under Section 139 should allow
the following:
a) Upload a statement showing TDS credits, which are not entered in Form 26AS with
reasons for such exclusion. These would cover cases where there is evidence that TDS
has been deducted but not reflected in Form 26AS. This will enable the assessee to
avail proper credit and also provide information to the Department on cases where there
is a failure to remit TDS and file TDS returns by the deductor.
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b) Upload a Statement foregoing the whole or part of TDS credits for one financial year
and assign it to another financial year in which the income is assessable as per the
method of accounting followed by the assessee. If the TDS is assigned to an earlier
financial year, the Assessing Officer should within 3 months grant the TDS credit along
with interest under Section 244A of the Act.
c) The Form 26AS should carry PAN number of the deductor since this helps the deductee
to match the TDS credits appearing in Form 26AS with their records, which are
maintained on a customer-PAN basis
d) The practice of issuing TDS certificates in Form 16/16A should be removed since the
credits are practically given based on the e-TDS returns filed and the credits appearing
in Form 26AS. This will save administrative issues
33.2.

TDS credits following statutory re-organization

Issue
TDS credits and tax payments are recognized based on the PAN number. In case of a
re-organization (merger or de-merger), while the appointed date of merger or de-merger is
mentioned in the scheme of arrangement, the scheme itself comes into effect only when the
Court sanctions it.
On the approval of re-organization by the Court, there will be a mismatch between the
assessee-company reporting the income and the PAN of the company mentioned for TDS
credits / challans for remitting tax. This can result in AO assessing the transferee company
by raising a tax demand along with interest u/s 234A, 234B and 234C whereas the AO
assessing the transferor company will be obliged to grant a refund, which the assessee is
not entitled to under the law. The situation is not avoided even if the same AO is assessing
both the transferor and the transferee companies.
Recommendation
In order to avoid such mismatch, which is currently remaining unresolved even after
concluding scrutiny assessments of transferor and transferee companies, assessees should
be allowed to transfer so much pre-paid taxes as are relatable to the transferred business.
This is tax neutral as the sum total of all pre-paid taxes of the transferor and transferee
companies will not alter at all.
34. RELAXATION ON FILING TAX RETURN BY FOREIGN COMPANIES HAVING ONLY
FTS/ ROYALTY INCOME
Section 115A(5) of the Act provides relaxation from filing of return, subject to appropriate tax
withholding, only in respect of dividend and interest income and not in respect of royalty and
FTS income). This is despite the fact that the Act as well as most of the DTAAs entered into
by India provide for specific rates of tax withholding in respect of FTS/ royalty incomes.
Recommendation
In addition to the interest and dividend income, section 115A (5) of the Act should be extended
to cover Royalty and Fees for technical services as well.
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35. Issues with appeal procedure
35.1.

Priority in disposing appeals before Commissioner (Appeals)

Issue
It has been the industry’s understanding that the sequence of “hearings” and disposal of
appeals before the Commissioner of Income Tax (Appeals) is influenced by the Demand/
Refund position of the cases. Without even specific prayers from the concerned appellants,
preference is normally given to appeals in which relief from high demands are sought and
the appeals which would result in higher refunds to appellants are normally kept aside,
increasing the “pending” list of matters to be heard.
Recommendation
The appeals should be heard and disposed off by applying the following criteria:
(a) On the basis of chronology i.e. the dates on which appeals are filed and not on the
basis of demand or refund position.
(b) High demand cases may be heard out of turn, when a specific prayer is made by the
appellant and the CIT(A) admits the prayer.
(c) Exception to chronology may be made to appeals involving substantially identical
issues, which may be heard out of turn so that a batch of appeals gets disposed off
simultaneously.
(d) There must also be an administratively set timeline within which appellate orders
passed by the CIT(A).
(e) It is found that the CIT(A) infrastructure is wholly inadequate to dispose off appeals in a
time bound manner. After the necessary infrastructure is put in place, CIT(A)’s may be
urged to record the reasons for delayed disposal beyond 1 year.
35.2.

Delays in giving effect to Appellate Orders

Orders giving effect to the appellate decisions are generally not passed without rigorous
follow-up by the assessees specifically in cases where the same would result in refund. This
adds to the time and effort of the assessee and the assessee does not get the benefit of the
reliefs granted in appellate orders. The Finance Act, 2016 had made amendments to specify
a time limit of 90 days post the end of month of receipt appellate order to pass the order
giving effect orders.
Recommendation
The above amendment is welcome. However, it is not being implemented strictly on the
ground. An instruction may be issued to Pr CIT/ CIT to strictly monitor compliance to this
provision and reduce burden on repeated follow-ups by the assessees.
35.3.

Penalty proceedings u/s 271(1)(c) despite favourable orders

Issue
There is an increasing tendency of mechanically initiating penalty proceedings under Section
271(1)(c) of the Act in respect of all additions made in the assessment order. Such
proceedings are often initiated despite orders of the higher judicial forums supporting the
Assessee’s contentions.
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Recommendation


Guidelines should be issued advising the field officers that penalty proceedings should
be initiated only in rare circumstances involving deliberate suppression of material facts
that have a bearing on the assessment proceedings etc.



Interpretation issues or tax positions supported by decision of any appeal forum from
ITAT and above, should be kept outside the ambit of the penalty proceedings.

36. TDS related issues
36.1.

Application for certificate for deduction at lower rate

Issue
Section 197 of the Act contains the provisions of issuance of certificate for lower/ nondeduction of tax at source. The application to the Assessing Officer is now required to be
made electronically in Form 13. Following concerns are noted in this process:
1. The application requires the details of each payee along with their PAN, TAN and
address. This is not practical and is opposed to business requirements. The certificate
cannot be used for a payee not mentioned in the application.
2. The certificate is not issued in many cases. Even in cases where the certificate is
issued, it is delayed and comes into force only from the latter half of the financial year.
Such delays affect the viability of businesses as working capital gets blocked in higher
TDS.
3. The application is invariably rejected if it is made by an assessee having taxable income
and paying advance tax.
Recommendation
a) The limit of 30 days from end of month of receipt of application for processing the
application should be strictly enforced. Also, the requirement of filing physical set of the
application along with related annexures subsequent to submission of online application
should be done away with.
b) If the certificate is issued during a financial year, it should cover transactions which have
not already suffered TDS during the FY.
c) Wherever business losses / unabsorbed depreciation is large in comparison to the total
income of assessee seeking the certificate u/s 197, a certificate may be issued with a
validity for the (3) three financial years. This remove the working capital difficulties
experienced by loss incurring entities.
d) The certificate under Section 197 should be issued to any assessee covered by the
provisions of Section 115JB and whose total income as per the normal computation is
either a loss or Nil.
e) The Board should consider dispensing off details of the individual payees in the
application. Certificate should be a blanket certificate applicable to all payees of the
assessee.
f)

The certificate under Section 197 should be allowed in cases of large assessee if the
assessee undertakes to pay advance tax to cover the tax liability for the year. This will
reduce needless paperwork without impacting the revenue collections. The Board may
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prescribe other conditions like producing a Bank guarantee for outstanding tax demands,
pre-deposit of certain percentage at the beginning of the FY in an interest bearing
escrow account etc.
36.2.

TDS from manpower supply

Issue
Payment made for supply of labour under a labour contract, where the supplier takes no
obligations as to the risks of services provided by the personnel deployed, is not in the
nature of fees for technical services, requiring deduction of tax at source u/s 194J.
Staffing companies deploy personnel employed onto the premises of the service recipient
and are also responsible for all employee related compliance. This enables the service
recipient to focus on their core competence. Legal compliances in relation to the aforesaid
personnel (such as provident fund, professional tax, withholding income tax, specific labour
laws, etc.) are undertaken by the RSAs
The manpower supplied by would clearly fall under section 194C of the Act, which is invoked
on the payments made to contractors for carrying out any work including supply of labour for
carrying out such work. The term ‘work’ has been differentiated from the term ‘services’ by
Courts, wherein the former was said to be related to an activity which is predominantly
physical and tangible, and latter is related to an activity which is predominantly intellectual or
mental. Thus, in view of the above, the activities performed by manpower provided, should
get covered under section 194C of the Act under the expression ‘supply of labour’.
Further, assessees who are in the business of supply of manpower earn only a small margin
since substantial part of the consideration is paid to the personnel as salary. With cash-flow
challenges, the viability of such businesses would suffer, if TDS is deducted @ 10% u/s
194J.
Recommendation
It may be clarified that section 194C is applicable to payment of consideration for supply of
manpower.
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